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WEDNESDAY, JUNE 24, 1959 


Howse or REPRESENTATIVES, 
Suscommirtee No. 5 on Foop Distrisution PropieMs 
OF THE SELecT ComMITTeEE To ConpucT A StuDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D.C. 

The subcommittee met, pursuant to recess ,at 3:50 p.m., in room 1302, 
House Office Building, Hon. James Roosevelt (chairman of the subcom- 
mittee) presiding. 

Present : Representatives Roosevelt, Brown of Missouri, and Avery. 

Also present : Everette MacIntyre, general counsel; Jane Hicks, Re- 
search Analyst; Marie M. Stewart, clerk; Clarence D. Everett, investi- 
gator; and Victor P. Dalmas, adviser to minority members. 

Mr. Roosevett. The subcommittee will come to order, please. 

The committee will first hear this afternoon from Mr. J. Carlton 
Smith, of Trenton, N.J., who is appearing in place of Dr. Irving Ber- 
ger, who is president of the United States Poultry and Egg Producers 
Association. 

Mr. Smith, will you come forward, sir, and make yourself com- 
fortable as possible. If you have any preliminary remarks that you 
ear care to address to the committee, we will be happy to have you 

o that. 


STATEMENT OF J. CARLTON SMITH, TRENTON, N.J. 


Mr. Smrru. I was asked by Dr. Berger, president of the associa- 
tion to come here because he has taken ill. 

I am a small independent feed manufacturer in New Jersey. I 
started business in 1930. And I took over a business with the help of 
a friend of the family. 

At that time, we were doing only about $40,000 worth of business 
a year, and now we are doing slightly under half a million dollars. 

For the past 29 years, we have gone along with the times, put our 

rofits back into the business, in modernization in the plant and so 
orth, and in equipment, and so forth. 

We sell locally to Jersey poultry farmers. . 

As I say, today we have all of our, we might say, eggs in one bas- 
ket in plant equipment because we do not have any customers any more. 
They are going, and have gone, broke. 

Because of integration, the small farmer is unable to sell his product 
in order to stay in business. The supply of eggs, which I am mostly in- 
terested in, is not caused by the small independent farmer. It is 
caused by the gigantic combines that have made serfs out of inde- 
pendent farmers. 
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One morning a few months ago, we found that we didn’t have any 
business. Our business was gone. Our customers could not pay us. 
So, for self-survival, we, at the present time are negotiating for an 
integration deal. 

A former customer of mine, who is a small hatcheryman found 
himself in the same position that I did. He started to sell baby 
chicks. Also, raised starter pullets. And because of the economic 
condition, he was unable to sell the birds. He cannot run the hatchery. 
I cannot sell the feed unless I get paid for it. I cannot run the feed 
mill. 

Weare working on a deal, which he does not want and I do not want, 
but for self-preservation, we have had to go into this form of operation, 
because we feel that in the feed end of it, we will be able to sell sufficient 
amount of feed to ourselves, to operate the feed mill profitably and 
the hatchery will be able to operate selling some on the outside, mostly 
to ourselves. The farms—the hatchery already is operating. 

And we are taking in an egg dealer who, I am told, has a contact 
with one of the chainstores for the purchasing of the eggs. 

He does not want it; I do not want it. But it is necessary to do 
this, because just to raise the poultry, here is no profit in it. 

Today poultry and eggs are being produced not for profit. It is the 
byproduct of the feed manufacturing. It is one more item which we 
have eliminated from the processing system in this country. 

It seems to me that everything in the retail and distribution end is 
being sold today at no profit. Everybody knows somebody that is 
in the wholesale business. It is cut rate, whether automobiles, house- 
hold appliances, feeds, or what have you. And if it continues, it is 
going to cause a breakdown of the middle class, which is the backbone 
of this country. 

Many of my customers were refugees and they came over here with 
hope in their eyes that they could get away from form which they did 
have on the other side and could be independent farmers. That, they 
were able to do for a few years, but now we are reverting back to a new 
modern conception of feudalism. Everything is big. We have to 
have bigness in this country to operate. 

One of my customers has been in this country for 22 years. He has 
been off the farm 3 days in 22 years. He is losing money every day and 
he is putting in 16 and 18 hours a day, he and his wife. And he is just 
about to call it quits because of the economic necessity. I would not 
blame him if he did walk off. 

Small business is handicapped, I think, today because of the bank- 
ing credit, the lack of it. 

We are limited as to the amount of capital that we can continue to 
put in, whether that capital comes from private sources or whether it 
comes from the Small Business Administration or whether it comes 
from banks. 

I have in the past few weeks been called into my local bank, criti- 
cized because the bank examiners went over statements showing this 
tremendous amount of money that has been due. Every day there 
are arguments. There is nothing I can do about it. I cannot go to 
these people that owe the money; they haven’t got the money. We 
are trying to help them along day by day hoping, but the dying pa- 
tient needs a blood transfusion. Unless something is done and done 
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immediately, we are not going to survive. And I speak not only for 
myself, but I think 95 percent of all small business or feed manu- 
facturers. 

I think this integration that is going on in this country is one of the 
most harmful things. It is doing away with private enterprise. It 
is making the former independent farmer a form of a serf, something 
that he got away from when he left Europe and came over here. 

We feel by this operation that we will be able to survive so that 
industry can straighten itself out, because, as I said before, we have 
three other means ‘of profits to offset any losses which we might have 
in the raising and selling of eggs. 

I would be glad to answer any questions that the committee might 
like to ask within my ability to answer. 

Mr. Roosrvetr. We are very grateful to you for coming here on 
such short notice and, particularly, glad to have you because of your 
experience in this field as a small operator. 

Mr. Smiru. That is right. 

Mr. Roosrverr. Mr. Mac Intyre, do you have any questions? 

Mr. MacInryre. No questions. 

Mr. Roosevett. Mr. Brown. 

Mr. Brown. Mr. Smith, it is disturbing when any small enterprise 
gives up and attempts to go into the integration field. Can you and 
the h: itcheryman that you are talking about rent a farmer’s hen- 
house and pay him a farm wage for his labor and produce the eggs 
more economically than the farmer can produce them as an independ- 
ent enterpriser himself? 

Mr. Smiru. As I said, we will have three other sources of income 
to offset losses which might occur from the raising of the birds which 
the farmer does not have. He has only one source of income and that 
is from eggs that he himself is raising. 

I am in business for profit. We would probably be able to operate 
more economically because we will have no sales organization. We 
sell to ourselves, so there is a small saving along that line. 

The hatchery would be doing the same thing. The sale of the eggs 
would be the same as today, where any egg dealer would be able to 
profitably purchase and sell the eggs. So that if the egg market was 
so low it would be impossible to raise eggs at today’s market, we 
would have three other sources of income which could offset that. 

My total life savings are in plant equipment. This plant is only 
good for one thing, and that is manufacturing feeds. I can sell feeds 
to the independent farmer because he has not got the money to pay 
for it. I haven’t got an unlimited supply of money or credit with 
which I can continue to do this. 

So, consequently, for self-preservation, I must find some ways and 
means of operating that feed mill. The hatcheryman is caught in the 
same squeeze. And he must find some operation to run the ‘hatchery. 
It is only good for one purpose. 

Mr. Brown. There is quite a seasonal problem in this poultry 
industry. 

Mr. Smiru. Seasonal? 

Mr. Brown. Yes. As there is in the broiler business. 

Mr. Smrru. Yes. 

Mr. Brown. We found out 2 years ago that there is quite a differ- 
ence in labor wage rates by sections. 
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Mr. Smiru. Yes. 

Mr. Brown. For example; in New England 2 years ago, broiler 
growers were receiving about 10 cents a bird. 

Mr. Smirn. Yes. 

Mr. Brown. And in the South in certain areas, it was 6 cents. Do 
~ contemplate that in the egg production field there will be the same 

abor differential ? 

Mr. SmirH. We will have our problems along that line. I have 
always maintained that irrespective of geographical location—take 
the small independent farmer of New Jersey who is working 16 and 
18 hours a day—he is not getting any wages, and he cannot operate. 
That same condition could be true in the South or in the West or in 
the North or in the East. He had the best means of making a liveli- 
hood because he put his wages into it. It was part of his living. 
However, his main trouble was that he had debt. By that I mean a 
mortgage on his home. He may have hired one person or two to help. 
He was not buying in quantity. His costs were slightly higher 
because of that. 

As I say, he was in this and no one, large or small, integrated or 
nonintegrated, can operate a poultry business at today’s prices. 

Mr. Brown. I think that the facts will bear you out on that. But 
everyone would stay in business, at least, looking for a better day. 

Mr. Smiru. That is correct. 

Mr. Brown. Everybody is doing that. 

Mr. Smirn. That is right. 

Mr. Brown. When your days get better and eggs start coming in 
from other sections where there is less labor cost, we will say, in those 
areas, even though you are integrating in New Jersey, will you be able 
to compete on even grounds with those surplus eggs coming in from 
other areas? 

Mr. Smrrn. I believe we will. They have a problem which we do 
not have in the way of freight. It costs to transport eggs from one 
section of the country tothe other. 

Mr. Brown. Do you have any idea of what those costs are? 

Mr. Smitu. No; I do not know the costs of what they are charging 
to bring eggs up from the South. 

Mr. Brown. What is your personal opinion about when this present 
poultry depression will straighten out? 

Mr. Situ. It will straighten out when the industry or Congress 
stops this oversupply by some kind of regulation because it will not be 
done voluntarily. Some kind of controls are necessary. The larger 
cereal companies can go on forever. You have, today, eggs and 
poultry being sold as a byproduct rather than the original product. 
They are not interested in making a profit on them. 

I talked to a man in Delaware who has an integrated operation on 
broilers. He raises his own corn. He has his own feed mill. He 
has his own hatchery, and raises 314 to 4 million broilers. He is very 
happy. He has no competition, because he makes a profit from the 
corn through the feed mill, and the feed mill makes a profit right 
down the line. 

Mr. Brown. Are you saying that even if egg prices improved and 
broiler prices improved a little bit, that the relative prosperity will be 
short lived ? 
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Mr. Smarn. It will be short lived because it will take 6 months to 
go right back to where you are unless there are controls. 

Mr. Brown. Do you think the outlook is kind of grim ? 

Mr. Smiru. It is under this present system. I definitely think so. 

Mr. Brown. You are suggesting that Congress should consider 
production controls? 

Mr. Situ. I definitely do suggest that. 

Mr. Brown. As to the long range? ‘ 

Mr. Smiru. As to the long-range program. Right now the in- 
dustry needs a blood transfusion. 

Mr. Brown. Do you think that Congress should explore any means 
of slowing down this integration or establishing some rules of the 

ame? 
. Mr. Smiru. Yes; there should be some rules to the game. But as 
I said before, that is the only choice left for me to survive. I have no 
choice in that matter. 

It has not been explored enough. I will put it that way. It has 
been working successfully in some sections of | the country to the bene- 
fit of the feed dealers, not for the benefit of the tenant farmer that is 
paid to look after so many birds, and so forth. It is not what he 
wants, I am sure. He would rather be an independent operator. 

Mr. Roosevett. In other words, do I understand what you are say- 
ing is that integration actually works only for the benefit of the feed 
dealer ? 

Mr. Smrru. Correct. 

Mr. Roosevett. Thank you. 

Mr. Brown. What kind of legislation do you think that the Con- 
gress could and should pass to deal with this integration problem? 

Mr. Smiru. We are trying to regulate the amount of grain being 
grown in this country by some means and we are going, also, to have 
to turn around and regulate the amount of poultry and eggs by some 
method or means. 

Mr. Brown. If the feed manufacturers are growing those broilers 
and producing those eggs, the regulation then would be to their bene- 
fit, not necessarily to the benefit of the man who is actually doing the 
work. Isn’t that true? 

Mr. Smiru. I think that the Congress—— 

Mr. Brown. If you regulate the amount of supply and the price 
gets better, what assurance would Congress have that the man who 
1s actually doing the work would be getting any better deal than he 
is getting now? 

Mr. Soiru. I think that is a matter for labor and labor unions to 
take charge of. 

Mr. Brown. Do you see the development of unionism in that field? 

Mr. SmirH. Yes, I do, because when we go back 380 or 40 years ago, 
labor was exploited. And today, I dare say, in talking with many 
of my customers that they are ready to join up with any union. They 
have nobody to fight their battles. 

We talk about large business. You cannot buck money. The small 
business does not have the money to come down here to these hearings, 
to employ somebody to fight their battles for them, and so forth. 


—~ 
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I know of several of my customers that are talking along that 
line, because they feel it is the only way. The only person they 
would have to fight their battles for them would be a labor group. 

Mr. Brown. The other day, before the House Agriculture Com- 
mittee an integrated operator who had some 13,000 laying hens told 
the committee that he was paying the people who handled those hens 
$35 a week for a 7-day week, at least a 9-hour day, I believe he said, 
which is considerably below the industrial minimum wage. Now, 
can you tell me why a feed manufacturer who produces eggs on a 
hired basis should not pay the people in the laying house as much 
as they pay the janitor who sweeps the floor at their feed mill? 

Mr. Smiru. No, sir; I cannot. I think that they should pay it. 
There are several of my customers that want me to take their farms 
over. That was before this integration deal was first talked on 
“YT will work for you. You pay me”—the figure that you said ws 
$35—I think they said, “$50 and take all of ‘the profits if there are 
any profits. I will lease” —which they have done left and right in 
Jersey—“I will lease the farm,” so as to be able to save them; at 
least they have been able to get enough money by that to pay their 
taxes out of that. And then to work for $35 to $40 or $45 or $50 
a week. They do not want it, but it is the only alternative for them 
because they know nothing else. 

Since I have been 25 years of age I have been in the feed business. 
I do not know any other line of business. 

Mr. Brown. Do you think that some of these feed manufacturers 
would be so eager to get into the production business if they knew 
that the same minimum wage laws that apply to their feed business 
would, also, apply to their “ee production operation ? 

Mr. Smiru. Well, yes, 1 do not think that would deter them one 
bit because, as I said before, the finished product has become a by- 
product. It is being raised to be able to sell feed. 

Mr. Avery. Will you yield? 

Mr. Brown. Just one more question and I will. 

Do you think that Congress might well apply the minimum wage 
laws of industr y to their other operations ? 

Mr. Smiri. I definitely think it should be. 

Mr. Brown. I will yield. 

Mr. Avery. I just wanted to ask Mr. Smith this question. Is labor 
a big item in this egg production ¢ 

Mr. Sairn. ‘To the independent farmer, no; he is putting in his 
time for nothing. He is working 16, 18 hours a day and still losing. 

Mr. Avery. So as to identify how much time might be required for 
egg production, take the integrated industry where it is mass produc- 
tion, is labor a big item in the cost of a dozen eggs ? 

Mr. Smirn. It is the feed which is the biggest item, but it is an 
item. Labor is an item. 

Mr. Avery. For instance, how many layers can one man take 
care of 7 

Mr. Smirn. One man with modern equipment and things, can take 
care of approximately 10,000 birds. 

Mr. Avery. It would not comparatively be a very big item, would 


it? We had a program described here yesterday, I believ e, that en- 
visioned 250,000. 
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Mr. Smiru. That was broilers. 

Mr. Avery. That was hens. 

Mr. Surru. How many people did they employ ? 

Mr. Avery. They didn’t say. Your best guess would be it takes 
about 25 people to operate that ? 

Mr. Smiru. Plus the service. 

Mr. Avery. That is around-the-clock operation ? 


Mr. Smiru. That is 7 days around-the-clock operation. 
Mr. Avery. That is all. 


Mr. Brown. So on that labor matter, it is more of a factor in, 


broilers, perhaps, than it is in eggs, isn’t it, Mr. Smith ? 

Mr. Smirin. Well, I am not too familiar with the broiler industry. 
I mean I do not know how many birds one man takes care of. 

Mr. Brown. I recall to the gentleman the figures I gave you earlier. 
We found in our 1957 hearings that in New “E nel und the wage rate 
was 10 cents a bird; in the South it was 5 and 6 cents a bird. So that 
would be a difference of a penny, or a penny and a half a pound. 

Mr. SmirH. Yes; you run into considerable amount of money. 

Mr. Brown. It would make quite a difference on who gets to sell the 
birds, if there is that much differential in price, would it not # 

Mr. Siri. Right. 

Mr. Brown. I think that isall. Thank you. 

Mr. Smiru. I haven’t been in conference on this yet, but I understand 
that this operation that I am speaking of contemplating going into, 
that we will be able to sell to a certain chainstore, pr oviding by this 
operation we can do it profitably and providing that we give them 
part of that saving. 

Mr. Roosrvetr. Say that again; wait a minute. 

Mr. Sirn. I believe that we are going to be able to sell a certain 
chainstore our eggs. And we have told them that we would be able to 
make a saving in handling with the whole operation, with central 
trading, et cetera. For the consideration of taking those eggs they 
want part of that savings passed on to them. 

Mr. Roosrvetr. In other words, they refuse to do business with you 
unless they share in your profits or what there is in your profit ? 

Mr. Siru. “What do we need you for?” is w hat they would say. 
“We can buy eggs from anyone. If we give you our business, with 
the same quality of packaging, we, also, expect a savings in our 
purchasing to be passed on to us.” 

Mr. Avery. Could I ask, Is that on a purchase basis or is that com- 
petitive bidding? 

Mr. Surrn. It is not competitive bidding. I haven’t handled it, 
as I said, yet. I am told that we can get this egg contract from one 
of the chainstores to furnish them so many thousand cases of eggs 
a week. But if we do get the business, and we have told them that 
we could produce these eggs, grade them and get them to them, that 
we could save 2 or 3 cents a dozen by this operation. We were asked 
what we would give them under the market. 

Mr. Brown. aaa on that point, is this a customary practice in the 
East right now ? 

Mr. Smiru. Well, I haven’t been into this yet. I cannot answer 
that. 
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Mr. Brown. I understood it was. 

Mr. Smirn. I have heard so, too, but I cannot speak authentically 
because I haven’t had experience in it. 

Mr. Brown. If all of the eggs are being bought outside of the so- 
called market, who is determining the market? That is what puz- 
zles me. 

Mr. Smiru. The New York Mercantile with their daily quotation. 

Mr. Brown. How effective do you think that is if the big sellers 
are buying their eggs outside of the market ? 

Mr. Smirn. What does make that market? I mean I have asked 
the question many times. What is at surplus? If you have one case 
too many, it could bea surplus. 

During the war years, we had a shortage of housing. If there were 
50 houses for rent to 51 prospective renters, there was a shortage. And 
reverse the figures, there is an oversupply. Those houses rented for 
$100 a month and could rent 6 months later for $50 a month because 
there was one house more than renters. 

That is the same thing in this egg marketing. I don’t know what 
the surplus of eggs is in this country. 

Mr. Roosevetr. Following up my question, do you happen to know 
how the New York prices are set ? 

Mr. Smirn. They are set by bids—bids and asking prices. 

Mr. Roosevett. Who does the bidding ? 

Mr. Smiru. Whoever wants to purchase eggs. 

Mr. Brown. You just told us that you understand, and I have 
heard the same thing for about a week now, that the big operators in 
the food business are buying their eggs outside of that field. 

Mr. Smiru. They buy them outside. They do not come to the New 
York Mercantile market. If the price of eggs is 32 cents, they would 
expect to buy them for 31 or 3014. 

{r. Roosrvett. In other words, the minority of the egg producers 
are making the price, and then the big majority are buying less that 
price; isn’t that it? 

Mr. Sairu. I believe that is correct. 

Mr. Brown. I could see an incongruous situation like this resulting 
sometime where there would be 30 cases of eggs move through the Mer- 
cantile Exchange, and the price on the market that day would be 38 


cents, based on 30 cases, and 3 million cases moved outside disposed 
of at 36 cents. 


Mr. Smirn. That is right. 

Mr. Roosevetr. Is that correct ? 

Mr. Smiru. That is true. All eggs do not have to move through 
the exchange. 

Mr. Avery. I would like to ask you this question. In your opinion, 
are more eggs traded on the direct basis than on the open market ? 

Mr. Smirn. Yes. I think they are. 

Mr. Avery. You are speaking of volume? 

Mr. Smirn. The volume of the eggs; yes. 

Mr. Avery. I do not know whether this is relevant or not. What 
about hatching eggs—what about their effect on the market? 
Mr. Smiru. You say, where do they enter the picture? 
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Mr. Avery. Isthat a negotiated priceor what? _ 

Mr. Smiru. The hatchery usually pays above this market for hatch- 
ing eggs. 

r. Avery. Above this market ? 

Mr. Smiru. Yes. They do. 

Mr. Roosevett. Mr. Smith, I think I have one more question. The 
chainstore to which you referred, will it buy all of its eggs from you 
if you make the deal—will it be an exclusive deal ? 

r. Smiru. As I said, I haven’t gotten into this. My future part- 
ner has been doing the negotiating on this, because it happens to be 
another buyer. I think at the present time in some of their stores, 
the managers of their stores have the right to purchase from whom- 
ever they please, but they are trying to concentrate this into one pur- 
chasing organization. And so that they will set a minimum figure 
which they will take, because, as I said, the managers still have the 
right to purchase from whomever they please. But they are changing 
that. 

Mr. Avery. I do not have any more questions, but I would like to 
ask that we get into the details of this arrangement to which Mr. 
Smith refers on a more complete basis. I am referring to the arrange- 
ment that might exist between the chainstore and a volume egg pro- 
ducer. Is that a prevailing and common arrangement? I would like 
to know more about it. 

Mr. Smiru. As I say, I cannot answer that personally, because I 
have not negotiated myself. I am not free to speak about that. I 
probably, hope to within several months to know more about it. I 
will be sitting in on the conferences. But I do know that is the way 
that it is being done. 

Mr. Rooseve.t. It was the intent of the Chair, if the rest of the 
committee agrees, at some point we will try to get a representative 
chainstore manager or two to come in and testify on various parts of 
this picture. 

Mr. Smrtu. I think if you get together a few egg dealers it would 
help—if they would. 

Mr. Roosrvett. That is frankly our problem. 

Mr. Suiru. If they would? 

Mr. Roosrvett. Most of them, as you well know, are rather reluctant 
to come and testify. 

Mr. Smiru. They don’t want to kill the goose that lays the golden 


i RoosevetT. It is not so golden. 

Mr. Sir. It is the only thing they have. 

Mr. Roosevett. That is right. Mr. Smith, we want to thank you 
very kindly for being here, and we appreciate your coming before us. 

Mr. Smitru. Thank you, gentlemen. 

Mr. Roosevetr. Our next witness is Mr. I. A. Barlas, president. of 
the Allied Poultry Industries Council of California. He is, also, leg- 
islative representative of the California Poultry Institute, represent- 
ing the California Farm Research Legislative Committee, and the Cal- 
ifornia Egg Producers Association at Petaluma, Calif. 

Mr. Barlas, will you proceed, sir? I believe you have a short pre- 
pared statement. We shall be happy to have you present it to us, 
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STATEMENT OF I. A. BARLAS, PRESIDENT OF THE ALLIED POULTRY 
INDUSTRIES COUNCIL OF CALIFORNIA; LEGISLATIVE REPRE- 
SENTATIVE, CALIFORNIA POULTRY INSTITUTE, REPRESENTING 
CALIFORNIA FARM RESEARCH LEGISLATIVE COMMITTEE AND 


THE CALIFORNIA EGG PRODUCERS ASSOCIATION AT PETALUMA, 
CALIF. 


Mr. Baruas. Chairman Roosevelt and members of the committee, 
IT am I. A. Barlas, legislative representative of the California State 
Poultry Institute. I am president of the Allied Poultry Industries 
Council and also represent the California Farm Research and Legis- 
lative Committee, California Egg Producers Association and the So- 
noma County Poultry Growers Association. I live in Petaluma, Calif., 
the birthplace of the poultry industry and known as the egg basket 
of the world. California is the largest egg-producing and turkey- 
producing State in the country. 

I desire to make a brief statement and will then be pleased to an- 
swer any questions you may have. 

The poultry industry today finds itself precariously perched upon 
the horns of a dilemma. No direction seems open to escape. The in- 
dustry finds itself caught up in a vast unending cycle of overproduc- 
tion, plunging prices, and bankruptcy. With the demise of the inde- 
pendent poultryman begins the erosion of the basic foundation of our 
traditional heritage of free economy and independent enterprise. As 
the family farmer is dragged into the voracious jaws of integration 
and subjugated servitude to the corporate chainstores, he drags with 
him the small independent businessman who has financed him and 
worked with him on a free economic level. Many small businesses 
allied to the poultry industry have been submerged beneath the rising 
tide of integration, merger, and financing. The hatchery which sup- 
plies the chicks can no longer survive unless the owner embraces a 
franchise from a major hatchery. The small independent feed manu- 
facturer can no longer continue to finance the sinking poultryman, 
and he, too, must subordinate himself to stronger financing or major 
feed chains. The poultry processor and the egg processor alike are 
placed at the mercy of the major chainstores by their massive pur- 
chasing power. As the grocery chains absorb a larger and larger per- 
centage of the independent processor’s products they make more and 
increasing demands upon his operational margin, coincident with 
increasing demands for their own name-brand products. When the 
processor has reached the point where the major portion of his pro- 
duction is consigned to the chains, he finds himself inexorably en- 
meshed in the web of economic servitude to the major food chains. 
The chainstores frequently buy poultry and eggs for use as “loss 
leaders” to attract customers and increase weekend sales. The proces- 
sors use the promise of large purchase orders as a psychological wedge 
to force the price down to the producer. 

When the price is sufficiently low the chainstores step into the 
market and buy large quantities of the product at the depressed prices 
for use as loss leaders. When the poultryman has once more ac- 
cumulated an oversupply causing depressed prices, the chains again 
step back into the market to repeat the process. I would like to add 
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at this point I received a phone call just this noon from one of the 
processors in California. He verified this particular point. And 
he stated that the chainstores will call him and ask what his prices 
are today. If his price is right, they will give him an order. If it 
isn’t right, they will give him no order. 

This creates turmoil within the poultry industry in this particular 
area. 

Mr. Rooseve.r. What do you mean by “if his price is right” ? 

Mr. Bartas. They will tell him what they are paying for poultry 
on this day. If he can meet that price, then maybe they will give 
him an order and maybe they will not. 

Mr. Roosevetr. Does that price of his have reference to the market 
price, as in the previous witness’ discussion to a given place like the 
New York Mercantile Exchange? 

Mr. Bartas. No, not necessarily. This price is what the chain- 
store feels that they can buy for. 

Mr. Roosever. It has no relation to any other poultry products? 

Mr. Baruas. It might be generally related; but, naturally, the 
chainstore will attempt to buy as cheaply as they can. 

In the meat bird industry, there is no general market such as we 
have in theegg industry. I will go into that later. 

The processor finds increasing demands upon his production costs 
through the extended time he must grant to the purchasers who in 
turn use the extended credit to expand their facilities in the endless 
cycle of destructive expansion. At this point, the independent pro- 
cessor has lost his label and his independent customers and has 
reached the hopeless point of no return. As the unit of profit de- 
clines for the processor and the grower alike, the volume must in- 
crease, thus perptuating the destructive and endless cycle. 

The major grocery chains stand indicted before the people of our 
Nation as the voracious monsters of destruction of our traditional 
system of independent free enterprise. In time, with full integration, 
the chainstores through actual ownership of huge corporate poul- 
try farms, will have completely wiped out the small, independent 
poultry farmer who has been driven into a financial corner by the 
practices just described. One of the overriding imperatives which 
must be brought before the attention of this committee is the fact that 
the poultryman is no longer producing a product for market but a 
product to market, a product which is rapidly being relegated from a 
principal product of a principal industry to a byproduct of a for- 
eign industry. Passage of both immediate short-term and long-term 
legislation is absolutely essential to maintain and preserve the eco- 
nomic independence of the family farmer and also the long-range best 
interests of the consumer. Specific poultry and egg legislation is now 
pending before Congress in the form of House Joint Resolution 427 
by Miller, the Brown bill, H.R. 7752 and the Sisk-Miller-Hagen- 
Bowles bill. The same situation undoubtedly exists in other food- 
production industries and I urge this committee to take prompt action 
to restrict the giant chains and prevent the elimination of our small 
producers. 

I might add that I have heard some discussion on Senate bill 11 


which would tend to help the situation, but I am not too familiar with 
that bill. 
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Mr. Roosevett. Mr. Barlas, in advocating these immediate short- 
and long-term remedies, are all of these bills pretty much the same 
that you have cited ? 

Mr. Baruas. No, they are not, Mr. Roosevelt. The Brown bill and 
the Miller resolution, as I understand them, are stopgap emergency 
measures to maintain the poultryman in business until we can pass 
long-range legislation such as the Miller-Sisk-Hagen-Bowles bill. 
And this bill, incidentally, is not a production control bill. It is a 
national marketing order for poultry. 

We are at this disadvantage. People from California are usually 
at a disadvantage in discussing national marketing orders on a 
national basis because most of the country is not familiar with the 
marketing order as we know it in California. And I might add at 
this time that we have some 33 marketing orders fully functioning 
in California today. The marketing order would provide for the 
industry itself, through referendum and approval by the ae ee? to 
appoint an advisory board of industry producers who would then 
determine what their production would be, and this would eliminate 
the problem of overproduction. This should in no sense be regarded 
as government control because although it is enforced by the depart- 
ment of agriculture 

Mr. Roosrvetr. Of the State? 

Mr. Baruas. Yes, of the State. It is 100 percent controlled by the 
industry itself. And this particular bill proposes a Federal market- 
ing order for poultry. 

Mr. Roosrvett. Mr. Brown. 

Mr. Brown. Mr. Barlas, do you feel that any legislation that the 
Congress considers should, also, be directed toward more open mar- 
ketings of poultry and poultry products, a little more honest market- 
ing, as you might term it? 

Mr. Bartas. I do not quite understand your point there? 

Mr. Brown. In California, do you have any poultry auctions? 

Mr. Bartas. Poultry what? 

Mr. Brown. Auctions. 

Mr. Bartas. Not to my knowledge. We have had in the past, but 
they didn’t seem to be too effective. 

Mr. Brown. The Department of Agriculture told us 2 years ago 
that the only reliable market in the country, in their opinion, was 
the Delmarva auction, and that is the one that they count on because 
the birds flow through there on an open auction basis. Do you have 
anything similar to that on eggs in California? 

Mr. Bartas. No; our California egg price is set on the floor of the 
New York Exchange, as has been stated before by just a few cases, 
in many instances, passing through. 

Mr. Brown. What I am driving at is if you are really going to get 
at this problem, I cannot see how we could ignore the actual com- 
modity operations in this industry, do you? 

Mr. Bartas. Our theory is that if we can eliminate overproduction, 
and that the industry itself has control of the production of the com- 
modity, that then the industry will be in a position to bargain for a 
price with the processor. 

We have a similar situation in California at the present time with 
our cling peach advisory board wherein the cling peach advisory 
board in finding that they had a certain tonnage then bargains with 
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the canners to determine the price to be received for that commodity. 

Mr. Brown. Are there as many canners as poultry processors in the 
country ? 

Mr. Bartas. No, there are not, not tomy knowledge. 

Mr. Brown. There are over a thousand federally inspected poultry 
processors. I wonder if there is anything that has worked for peaches 
or oranges or other fruits and vegetables that would also work for 
poultry ? 

Mr. Bartas. I do not understand your question. 

Mr. Roosevetr. You have no objection, per se, have you, Mr. Bar- 
las, to the basic idea that Mr. Brown has advanced of an open market 
in the form of an auction in order to prevent the various kinds of 
inside deals and pressure groups and everything else; in other words, 
a true price that comes out of a free auction market? It would not 
basically interfere, necessarily, with the thought that you have as to 
the operation in California in which industry controls itself as to 
the production. It would go right to the heart of the marketing end 
of it, as I understand it. 

Mr. Brown. That would be the intent, yes. 

Mr. Baruas. As I understand your question, Mr. Brown, we would 
have absolutely no argument with this. In fact, it would be the ideal 
solution. 

Mr. Brown. One other thing. Do you not think that what Con- 
gress might attempt to do in this field whatever it might attempt, it 
should, also, include this problem of integration. 

Point number one, if it is going to be a factory system, Congress 
might well consider a factory minimum wage in this field, don’t you 
think? 

Mr. Bartas. Yes; I agree with you. We have a situation now in 
California where egg production is placed almost on a factory produc- 
tion line basis. We have many large units being installed at the pres- 
ent time in units of 20,000 birds. These units are completely auto- 
mated. Many ranches are installing more than 1 unit of 20,000. We 
have some as high as 300,000 and 400,000 in one ranch. 

The buyers of the eggs are decentralizing in many cases. Hereto- 
fore, it has been the trend for large egg purchasers to centralize their 
buying in large city areas. Now they have reversed the trend and 
they are going right on to the farm, and they are completely process- 
ing the egg on the farm. I can give you one such example. 

Mr. Rooseverr. You mean the purchaser, the processor is going 
out there ? 

Mr. Bartas. I will give you an example. One ranch would have, 
that I am thinking of, 32,000 hens. The ranch is completely automated. 
He receives his feed in bulk. It is fed with automatic feeders on an 
electric time clock. His watering is automatic. 

He has a large tank which he uses for medication if the need arises. 
like the water tank. 

His eggs are brought on a belt directly to the egg house, the egg 
room, where they are run through the egg washer. They are candled, 
cartoned, placed in cases, and they are ready for shipment to the 
grocery store. 


Those eggs which were produced today will be in the grocery store 
tomorrow. 
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This is in comparison with the past practices where eggs might be 
brought—and this is in fact the condition at the present time—from 
Eureka, Calif., down to the bay area, which is about 260 or 300 miles, 
processed, shipped back up to Eureka, to the grocery store. ‘The 
process might take a week or 10 days. This particular new develop- 
ment is a more efficient development and it is being brought about by 
the chainstores. The chainstores move into the farm and they offer 
concessions in the form of higher prices. But what they are doing, 
actually, is capitalizing on the cheap labor and low taxes of the farm 
communities, to their own advantage, which increases the spread that 
they can achieve between the prices they pay and the prices they sell 
the eggs for. 

Mr. Brown. Do those people in that completely automated 32,000 
hen operation draw the industrial minimum wage? 

Mr. Baruas. Well, the operation employs three girls. I believe 
they are paid a dollar and a quarter an hour. They each work about 
30r4hoursaday. That takes care of it. Other than the farmer and 
his wife. 

Mr. Brown. Thank you. 

Mr. Roosrvett. Any questions, Mr. Avery? 

Mr. Avery. I would like to have Mr. Barlas tell me about one thing. 
You spoke in support of the establishing a marketing order for 
poultry. And if I understand it, there are several patterns in Cali- 
fornia where the orders are established by an industry advisory com- 
mittee. In regulating the production on the farm, how is that con- 
trolled? On what basis? 

Mr. Bartas. The advisory board? 

Mr. Avery. Control it? 

Mr. Bartuas. It would be the past production for the past period— 
we will say arbitrarily for the past 3 years. 

Mr. Avery. You could not eliminate on operation like you talked 
about of 20,000 units—you would have to give them a fair quota, too. 

Mr. Baruas. It is ona percentage basis. 

Mr. Avery. I understand, but you could not eliminate them. You 
would have to give them their fair share of it because they are in 
business now. 

Mr. Baruas. Because of the lack of a past history 

Mr. Avery. And then I suppose you have got quite a few farmers 
maybe around with, say, 10,000 birds, small producers. 

Mr. Bartas. Small producers, about that. 

Mr. Avery. Let’s assume you have 10 percent overproduction in 
poultry products in California. Do you think then the farmer who 
has 10,000 birds, and under a marketing order is reduced to 9,000 
birds, can still stay in business ? 

Mr. Barutas. Yes; hecan. Let me explain it this way. 

Mr. Avery. I would like to have you comment on that. 

Mr. Bartuas. We have had a turkey marketing order in California 
for, I expect, around 4 or 5 years now, maybe 6, I do not remember 
exactly. But that works on the basis not of stabilization, but on 
promotion. A marketing order can be for many things, either pro- 
duction stabilization or marketing or research, or whatever you want 
it for. Now this marketing order is for promotion. They started 
out with assessing each producer 1 cent per poult and they developed 
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the funds for promoting turkeys. In California, we have increased 
the per capita consumption to twice the national average. It has 
worked so effectively in California that the producer has assessed 
himself an additional cent, so that now we have a 2-cent assessment 
to develop further funds to further promote it. 

Mr. Avery. It appears that is a vicious circle you are going around 
in. You are just reallocating the market to a different segment of 
the poultry industry. 

Mr. Baruas. That is very true, Mr. Avery, but I am sure vou will 
agree that we live in an era of pressure groups. 

Mr. Avery. I quite agree with you. 

Mr. Baruas. The commodity which promotes its commodity the 
strongest, which is the more closely organized, the more efficient and 
the most effective, will achieve the greatest portion of the market. 
And that is regardless of whether it is with turkeys, with lambs, beef, 
or whatever it might be. In fact, the fish industry in California is 
now attempting to formulate a marketing order for that industry. 

Mr. Avery. In the channel of sales of production, because that is 
the immediate problem here—in this hypothetical case we set up 
awhile ago, we have had some independent small producers here of, 
perhaps, 10,000 birds, we are going to roll them back 10 percent, what 
do you do about the new producers who might come into the field? 
How do you keep them out of it under the marketing order that you 
now have in California ? 

Mr. Baruas. That goes into the detail of the bill. I would not 
want to discuss that at this time because [ am not that familiar with 
the particular bill, but I would like to say that the bill that we have 
at the present time is not what we consider a clean bill. It is the evolu- 
tion of work that has been done between the Sisk turkey bill and the 
Auchincloss bill, outright quotas on production. And Mr. Kuhrt, 
assistant director of the Department of Agriculture of California, 
has taken the two bills back to California. Last week, he testified 
before the Agricultural Committee. And his department is now in 
the process of drawing a new composite bill which will embrace the 
most desirable characteristics of both of these bills and this should 
be before the House or brought to Washington sometime this week. 

Mr. Avery. Well, you agree that we would have to shut the door. 
There would not be any particular long-range advantage in rolling 
existing producers back and at the same time have some other source 
of seemeetiens come in and replace that 10 percent, and go right back 
where we were? 

Mr. Baruas. I agree with you, but as I understand it, this particu- 
lar feature will be built into the bill. That will be taken care of. 

Mr. Brown. Will the gentleman yield? 

Mr. Avery. I yield the floor. 

Mr. Brown. Not speaking on behalf of ironclad production con- 
trols, but there was a man in my office the other day who had, I 
think, the answer to this situation. He has been in the egg produc- 
tion business for 10 years, and he said the 10-year average would 
figure out that his 10,000 hens would produce about 160,000 dozen 
eggs a year. 

And he said, “I will make 10 cents a dozen on about 60,000; I will 
as cents a dozen on another 60,000; and I will lose 3 cents on 

0,000. 
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He said that is just about the way it works on an average. 
Mr. Avery. Seasonally you mean? 
Mr. Brown. That is right. 

Now he said if we had a stabilized setup where he could make a 
nickel a dozen, he would be better off producing 130,000 instead of 
160,000. It is the violent fluctuations that get them worse than any- 
thing else. 

Mr. Avery. I think you will agree the witnesses we had from New 
Jersey pointed that same problem up before this committee and the 
Agriculture Committee about 6 weeks ago. I believe they called it 
manipulation rather than fluctuation. 

Mr. Roosevett. Mr. Barlas, does that lead into the question of your 
suggestion that there be control of the chainstores, and what are you 
advocating as a means of controlling chainstores? 

In this instance I gather they are the main purchasers. 

Mr. Barras. Well, my theory is that if you can have control of their 
production, that they will not be subject to these oppressive practices 
of purchasing by the chainstores. 

Although it is a sort of complicated problem, sort of like which 
came first the chicken or the egg—in other words, does the chain- 
store force the price down by their loss leader sales, or are the loss 
leader sales the result of overproduction ? 

Mr. Roosrvetr. Basically then, however, you do not advocate any 
special legislation to restrict the giant chains as your conclusion ? 

Mr. Bartas. Yes, I would. 

Mr. Roosevett. What specifically would you suggest in that field? 

Mr. Baruas. I am not too familiar with that field, but as I under- 
stand it, there is legislation pending, and I also understand this Sen- 
ate bill 11 would tend in that direction. 

Mr. Roosrvetr. Well of course that is primarily aimed at price 
discrimination, and your feeling is that they are giving special prices 
to certain groups, and by doing that are driving the price down? 

In other words, they are using their economic power through price 
discrimination to drive prices to the lowest possible level ? 

Mr. Baruas. That is right. We feel that perhaps stronger inves- 
tigation by the Federal Trade Commission, more enthusiastic prosecu- 
tion by the Justice Department, would tend along those lines. 

Mr. Roosevett. Mr. Barlas, would you generally favor the sug- 
gestion that has been made that perhaps the principles of the Stock 
Yards Act should be applied to this industry —— 

Mr. Bartas. Very definitely. 

Mr. Roosrvetr. You would ? 

Mr. Baruas. Because there is a very close relationship. It has 
been stated that 60 percent of the products sold out of the chainstores 
meat counter is poultry meat, and since the chainstores are subordi- 
nated by this consent decree in relation to meat, it would be reason- 
able to assume that the same might apply with poultry, since such a 
large percentage goes through the meat counter. 

Mr. Roosrve.t. Now at the present time, and I am asking this 
question because, as you know, yesterday we had some testimony 
relative to meat inspection by the Federal Trade Commission, and my 


understanding is in this industry there is also a voluntary type of 
inspection. 
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Do you have any problems at all in enone to that inspection ? 

Mr. Bartas. Well, in my opinion, the damage has been done by the 
lack of this inspection. I believe inspection just started January 1 
of this year, interstate commerce inspection on poultry products. 

Mr. Roosevett. What about the grade? 

Mr. Baruas. The grading? 

Mr. Roosrvett. Yes. 

Mr. Bartas. That has also been a problem, a situation that has 
been abused by and large. 

Mr. Roosevett. Is the application of the grading law helpful to the 
industry, in your opinion, or harmful? 

Mr. Bartas. I would consider it helpful to the industry, yes; and 
the fact that we have had no jurisdiction in this field prior to this year 
has helped to create the situation that we have now. Because as the 
unit of profit has declined, and the number has increased, that is one 
of the causes of the overproduction. 

Mr. Roosrveir. Doesn’t it also help the consumer in knowing the 
quality of the purchase which he or she is making? 

Mr. Baruas. Very definitely it does. We feel that if the poultry 
industry can bring to the housewife a fine product of excellence, that 
will increase the consumer consumption and that way create confi- 
dence in the housewife in the poultry product. 

Mr. Roosrvett. I might just make one other announcement for the 
press. 

Mr. O. V. Wells, the Administrator of the Agricultural Marketing 
Service of the Department of Agriculture, will come before the com- 
mittee tomorrow afternoon at 3 o’clock to discuss the proposed grad- 
ing regulations as proposed by the Department of Agriculture. 

And if he is not here, he will have the appropriate official present 
at that time. 

Mr. Bartas. We want to thank you. 

I am sorry, Mr. MacIntyre, did you have a question ? 

Mr. MacIntyre. I have one question. 

You spoke about S. 11 as being a piece of legislation that you 
would suggest for the consideration of the Congress. But you also in 
that connection made it clear, I thought, that what was needed was 
legislation which would strengthen the law against the use of undue 
influence by a buyer to secure unjustified preferred treatment. 

Are we correct in our understanding of that ? 

Mr. Bartas. That is correct. 

Mr. MacInryre. I would like to suggest, therefore, that considera- 
tion be given by those you represent to suggestions for strengthening 
subsection (f) of section 2 of the Clayton Act. That is the section 
of the law that was written originally to prohibit undue and unjust 
pe ly treatment being induced and knowingly received by large 

uying groups. 

However, that section of the law has been made a shambles by inter- 
pretations in recent years. I leave that suggestion with you. 

Mr. Baruas. Thank you. 

As I understand it, wool is supported at 107 percent of parity. 

Mr. Roosevert. Thank you very much, sir. We appreciate the 
information you have given to the committee. 

The last witness this afternoon will be Mr. C. M. McMillan of the 
National Candy Wholesalers Association, Inc. 
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STATEMENT OF C. M. McMILLAN, EXECUTIVE SECRETARY, NA- 
TIONAL CANDY WHOLESALERS ASSOCIATION, INC., WASHING- 
TON, D.C. 


Mr. Roosevett. Mr. McMillan, may I suggest, because it is rather 
late and some of us, unfortunately, still have a number of things we 
have to do, if it is agreeable to you, and without objection, the commit- 
tee will enter your entire statement at this point in the record, and 
then if you would just summarize for us, as quickly as possible, so 
that we can proceed to such questions as the committee may wish to 
ask. 

Would that be satisfactory to you? 

Mr. McMittan. Yes, thank you, Mr. Chairman. 

I was going to say I would read only portions of it, but since it is 
a rather long statement, and the portions that I would read would 
probably be more than we would have time for, I will just refer to 
portions in the form of a summary. 

Mr. Roosrvett. Thank you. 

(The prepared statement of Mr. McMillan follows :) 


PREPARED STATEMENT OF CLARENCE MCMILLAN, EXECUTIVE SECRETARY, NATIONAL 
CANDY WHOLESALERS ASSOCIATION, INC. 





My name is Clarence M. McMillan. I am executive secretary of the National 
Candy Wholesalers Association, Inc., with headquarters in Washington, D.C. 
This is an organization of 850 independent wholesalers of candy and related food 
items. They are located in almost every State in the Union. 

All of the wholesaler members we represent are known as independent dis- 
tributors. All of them sell primarily to the independent retailer, such as the 
grocery store, drug store, luncheonette, filling station, and cigar counter. They 
provide these retailers with services and supplies which could not be obtained 
generally if the wholesale distributor was eliminated from the economy. 

The wholesale distributor accounts for the distribution of about half of the 
candy industry’s volume, which amounts to over $1 billion a year at manufacturer 
prices. Candy and chewing gum together amounts to over $2 billion at retail. 

The other half of the confectionary production is distributed by the chains and 
direct-buying retailers, such as department stores and local groups of super- 
markets. While these latter groups may not be classed officially as chainstores, 
their methods of buying and selling are comparable to the larger chains. 

It will be the purpose of our testimony to point up some of the price competition 
between the independent retailers and these chain-type operators and to raise 
the question as to how these chains can afford to undersell not only the retailer 
but also his supplier, the wholesaler. If this committee can find the answer to 
this question, we believe that this will be an important part of the answer to the 
committee’s fundamental questions of why there is a gradual concentration of 
the retail business into the chains and a gradual elimination of the small inde- 
pendent retailer and his supplier, namely the small independent wholesaler. 

It will not be my purpose to try to tell the committee that the competitive 
conditions in the buying and selling of confectionery have alone brought about the 
mergers, acquisitions and failures which have reduced the ranks of the small 
independent retailers, as well as the ranks of the wholesalers. But I believe 
confectionery is an important factor in this picture. 

Candy is a specialty that requires a particular type of warehousing, selling, 
servicing and merchandising, and normally represents one of the most profitable 
aspects of a retailer’s business. Therefore, I would like to point up what is 
happening in the sale of confectionery as a result of the growth of the chains and 
other large mass buyers. And I would like to emphasize the fact that the candy 
industry is the 11th largest food industry in total volume and that a substantial 
portion of its products are sold through the food stores, estimated to be as much 


as 35 percent. (This figure includes both chain and independent retail food 
stores. ) 
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To illustrate the importance which the food stores attach to their candy 
departments in their overall operations, I would like to call attention to the study 
made by the Progressive Grocer magazine in 1957. This study was conducted 
in Super Valu Supermarkets, a group of stores operating in Minnesota, Iowa, 
North Dakota, South Dakota, Montana, and Wisconsin. This study revealed 
that 5.55 percent of the total grocery department dollar margin of these stores 
was attributable to the candy department. This meant that candy ranked 7th 
among 40 product groupings in the total percentage of dollar margin of the 
stores. This is significant since candy accounted for only 1.85 percent of the 
total store sales. I mention this to illustrate that candy is not just another 
food item in the average grocery store but that it represents an important factor 
in the competition between the chains and independents. 

To show that the chainstores have been gaining in the sales of candy in recent 
years, I call your attention to the figures published by the U.S. Department of 
Commerce in its annual study entitled “Confectionery Sales and Distribution.” 
In the last report in this study, made for the year 1957, chainstores accounted 
for 28.2 percent of the distribution of all candy produced in this country—an 
increase of 4.1 percent in 1957 over 1956. This has been a gradual climb in 
the last decade from 20.8 percent. During this same period sales direct to 
independent retailers dropped from 15.6 to 11.1 percent, and sales to whole 
salers dropped from 53.8 to 45 percent. 

We are all familiar with the tremendous mortality rate for food retailers 
during this period ; therefore, it is not surprising to note also what has happened 
to wholesalers of candy. Referring to testimony which we gave before this com- 
mittee in 1950, we find that the number of wholesalers supplying candy to the 
independent retailers was 8,500. Our total today is a litle over 5,000. Not all 
of these wholesalers went out of business, of course. Many of them simply 
discontinued the sale of confectionery because of the shrinking margins of profit 
available to the wholesaler and the independent retailer. For example, con- 
fectionery, which a decade ago cost the wholesaler 60 to 64 cents for a box 
of twenty-four 5-cent bars, now costs the wholesaler 75 to 80 cents. Thus the 
wholesaler and retailer are caught in a squeeze, and both are now required to 
operate on the same margin as was formerly available to the retailer alone, since a 
24-count box of 5-cent bars continues to retail for $1.20 or less. 

It is our belief that the trend toward domination of candy distribution by chains 
has been brought about largely by the lower prices which these mass buyers 
have been able to offer the consumer. We believe that these lower prices are 
frequently due to competitive buying advantages which these mass buyers have 
obtained over the wholesaler suppliers of their independent retailer competitors. 

No doubt there are some instances where these large mass buyers use candy 
as a loss leader, just as they use other items as loss leaders from time to time. 
But we would like to raise the question with the committee as to whether or not 
these chains can continually and consistently sell candy at the extremely low 
prices they do, unless they are not in fact receiving either discriminatory prices, 
advertising allowances, promotional alowances or other concessions not granted 
to the wholesaler and the independent retailer. Or, if supposedly granted, as 
in the case of advertising allowances, are not made available in a form that will 
enable the wholesaler and independent retailer to utilize them. The net result 
then is a lower price to these mass buyers. 

May I explain at this point that our members are probably the least able to 
give you the facts to prove any discriminations perpetrated against them. This 
is true because many of our wholesalers do not know that these discriminations 
exist. Many of our members do know that these discriminations exist, but they 
‘cannot prove them except as they occasionally see an invoice made out to a large 
chain, which was sent to the wholesaler in error, and which reveals the dis- 
crimination. 

So the only thing we can offer the committee is the published record of the fact 
that the chains are continuously and consistently underselling the independent 
retailers. Yes, and in some cases, they advertise prices to the consumer which 
are lower than the price which the wholesaler pays to the manufacturer. May we 
call your attention to some of these advertisements which have appeared in news- 
papers throughout the United States in recent months? 

Price advertising.—Here is an advertisement by a chain drugstore in the Oak- 
land, Calif., Tribune of June 3, 1959 (which I identify as exhibit 1), featur- 
ing “all popular brands of chewing gum at 49 cents per carton.” These are 
cartons of 20 packs of 5-cent gum which cost the wholesalers 55 cents and are sold 
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to the independent retailers at anywhere from 58 to 65 cents. So if this drug 
chain pays the same price as the wholesaler, it is losing 6 cents per carton. 

In the same advertisement there is offered popular brand candy bars at 79 
eents for a carton of twenty-four 5-cent bars. This listed as a “$1.20 value.” 
Most of the items mentioned in the ad cost the wholesaler 80 cents which the 
wholesaler ordinarily sells to the retailers at 85 to 90 cents per box. 

From the very opposite end of the country at Waterville, Maine, we have an 
advertisement from the Waterville Morning Sentinel of May 28, 1959, featuring 
a “regular 23 cents value of marshmallows, a 10-ounce package, at 10 cents.” A 
comparable package of the same weight and same retail costs the wholesalers 
$1.87 per dozen, which is just under 15 cents per package. The wholesaler would 
normally sell this package to the retailer at about 18 cents a package. Thus, this 
supermarket chain is offering this marshmallow package at 50 percent below what 
it costs the wholesaler—almost 100 percent below what it normally would cost the 
retailer. I offer this as exhibit 2. 

From the Newark, N.J., Evening News of Thursday, April 30, 1959, I offer as 
exhibit 3 an advertisement by a chainstore of popular brand chewing gum at “six 
packs for 15 cents.” As part of this exhibit, I offer the invoice of a wholesaler 
from the manufacturer of one of these popular brand gums showing the cost of 
this to the wholesaler at 55 cents a box, which figures 1614 cents for six packs. 
The independent retailer would normally be required to pay at least 18 cents a 
package for this gum, and he would normally expect to sell it at anywhere from 
20 to 25 cents a package. 

Again, from Newark, N.J., the Newark Evening News of Tuesday, June 9, 1959, 
carries a drugstore advertisement of popular brand gums and mints, listed as 
a regular $1 value, at the special price of 59 cents. This is for 20 packs of gum 
or mints. As pointed out before, the cost to the wholesaler on this item is 55 
cents, and he would normally sell it to the independent retailer at from 60 to 65 
cents. 

From Chicago, Ill., the Chicago Tribune of June 10, 1959, carries a chain drug- 
store advertisement of a popular brand 5-cent candy bar at a price of 89 cents 
for a carton of 24. This costs the wholesaler 80 cents and is normally sold to the 
independent retailer at 85 to 90 cents, which means that the independent retailer 
would have to get anywhere from $1 to $1.20 for it. This is exhibit 5. 

Back to California, a chain drugstore advertisement in the Modesto Bee of 
Wednesday, May 13, 1959, features individual 5-cent candy bars at 3 cents which 
comes to 72 cents for a box of 24 bars. The wholesaler pays from 75 to 80 cents 
for all of his 5-cent candy bars, and naturally has to sell them to the retailer 
at a higher price. This is exhibit 6. 

In the same publication on Sunday, May 24, 1959, a different drugstore 
chain features “regular 5-cent candy bars, choice of two for 5 cents” (and 
they list the names of the popular brands). This figures 60 cents a box 
for bars which cost the wholesaler 80 cents a box of 24. This is exhibit 7. 

The same drugstore advertises in the Modesto Bee on Sunday, June 7, 1959, 
“regular 5-cent gum, mints and candy bars, two for 5 cents.” This figures 50 
cents a box for a carton of 20 packs of gums and mints, and the wholesaler pays 
55 cents to the manufacturer. A comparison on candy bar prices is shown 
above in the comment on exhibit 7. I offer this as exhibit 8. 

This cut-price advertising of candy is not confined to 5-cent items, however, 
as illustrated by a chain drug advertisement in the Modesto Bee, Sunday, May 17, 
1959, which features 55-cent popular brand “mammoth” bars at three for 94 
cents. This costs the wholesaler $4.56 a dozen normally, but I was told by a 
member that at about this time this particular manufacturer had given a 
general promotional allowance of 36 cents a case which would reduce the 
wholesaler’s price to $4.20 per dozen, which would still mean a cost of 35 cents 
per bar, or $1.05 for three. Yet, this drugstore offers them for just over 31 
centseach. This is exhibit 9. 

There are many other illustrations of a less extreme nature, but still below 
the price that the independent retailer can sell them to the consumer, such as 
the following: 

Exhibit 10 shows an advertisement from the Stockton, Calif., Record for June 18, 
1959, featuring all 5-cent bars at 10 for 39 cents. This figures about 93% cents 
for a box of 24-count, which are manufactured to retail for 5 cents a bar or 
$1.20. As said before, the wholesaler pays from 75 to 80 cents a box for these 
and sells them for from 85 to 90 cents a box to the independent retailer. 
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Exhibit 11 shows an advertisement from a supermarket in Newark, N.J., of 
10 bars for 33 cents of 1 popular brand 5-cent item. This makes the retail 
price less than the normal 80-cent cost on a box of 24. 

Exhibit 12 shows a supermarket chain in Philadelphia, Pa., advertising in 
the Evening Bulletin, all popular brand candy 24 5-cent bars at 89 cents. This 
costs the wholesaler 80 cents, and most independent retailers cannot buy them 
at as low a price as the food chain, in this instance, sells them to the consumer. 

Before calling your attention to any further advertisements, I would like to 
point out that the most difficult discrimination for the independent wholesaler 
and retailer to combat in the confectionery field is in the nationally advertised 
cellophane bagged candies and windox box packages designed and produced 
primarily for the chainstore trade. In many instances, comparable packages, 
while availale to them, are not even offered to the wholesaler for the independent 
retailer because the manufacturer recognizes that the wholesaler and inde- 
pendent retailer must have more than the 27-percent markup which most of 
these packages are designed to bring for the chainstore. Thus, it is not easy 
for the wholesaler to prove that he is being undersold because he just doesn’t 
ordinarily buy the package designed primarily for the chain supermarket. It 
is the rankest type of discrimination, primarily because it offers the chainstore 
an opportunity to give a type of package to its consumers which is not even 
available to the independent reatiler. I will point out some of these packages as 
follows: 

One such package is normally referred to as the six-bar pack, as shown in 
exhibit 13, in the Philadelphia Evening Bulletin of Wednesday, October 1, 1958, 
and offered at six for 25 cents. (Sometimes they are offered at six for 23 
cents.) These bars almost uniformly cost the wholesaler and the chain 20 cents 
a package for six bars. If the wholesaler undertook to handle them, it would 
mean that both he and his retail customer would have to operate on a 25 percent 
markup, which is less than even the chainstores themselves demand on their 
overall candy line. 

In this same advertisement, we see a 7-ounce bag of caramels offered for 19 
cents. The nearest thing to it, which the wholesaler has, in the same brand is 
an 8-ounce bag which retails for 29 cents, a difference of 10 cents a bag for 1 
additional ounce. On the same page are butterscotch balls in a 6-ounce bag 
at 19 cents. This normally costs the wholesalers about 15% cents, and the whole- 
saler expects to get about 21 cents for it, as it is designed to sell at retail for 29 
cents, again a price lower than the independent retailers can sell it. 

On the same page is a 5-ounce package of cherries, advertised at 33 cents. 
This normally costs the wholesaers 50 cents a package and is sold to the inde- 
pendent retailer at about 70 cents and is designed to sell at anywhere from 95 
cents to $1. Yet, this chainstore has it at 33 cents, about 17 cents lower than 
the wholesaler’s normal cost. 

This type of illustration can be repeated over and over again. Here are a few 
more: 

In exhibit 14, an advertisement of a food chain in Philadelphia, Pa., I call your 
attention to only one item, namely, chocolate kisses, a 5-ounce package at 29 
cents, which is the same package for which the independent retailer has to try 
to get 39 cents. The wholesaler’s normal cost on that item is about $2.58 a 
dozen, 2114 cents, and he would normally expect to sell it to the retailer for 
about $3.30 a dozen, which figures 2714 cents to the independent retailer as against 
the chainstore’s sale price of 29 cents. 

At this point I should explain that the consumer buying habit is to pay certain 
prices for bagged confectionery, namely, 29 cents, 39 cents, 49 cents, etc., and both 
the chains and independent stores sell packages accordingly at these habitual 
prices. The chainstore package, for any given retail price, is usually larger by 
weight than the package which the independent retailer sells at the same price. 
This fact gives the chain a distinct advantage in competing with the independent 
retailer. And when the quantity in the package provided especially for the 
chains is increased to a point unjustified by any difference in the manufacturer’s 
costs, this gives the chain a further advantage. This may well be a violation 
of the Robinson-Patman Act, but so far as we know, no cases have been reported 
to the FTC. 

The acceptance by the wholesaler and his retail customers of the smaller 
package is necessary in order to allow for the margin required in the special sales 
and service performed by the wholesalers for the independent retailer, much of 
which costs the manufacturer absorbs in serving the chain direct. 
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Now back to the advertisements. 

Note in exhibit 15 the item known as miniatures, “party-size package,” sell- 
ing for 29 cents, which costs the chainstore 41 cents, and the “bite-size” pack- 
age at the same price and the same cost. You can readily see that this type 
of package is impossible to fit into the wholesaler-independent retailer setup but 
is designed for the chainstore margin. The item marked No. 8 on this sheet is a 
12-ounce bag at 29 cents. The nearest thing to it, available to the wholesaler 
and independent retailer, is an 8-ounce bag which costs the wholesaler about 
16 cents and would normally cost his retailer customers about 20 cents. Thus, 
if retailed for 29 cents, this would give the chainstore customer 50 percent 
more candy for the same price. The item marked on the same page as No. 
9 is a 6-ounce party pack, offered here for 29 cents. This pack normally costs 
the wholesaler 20 cents, which means that the retailer would have to pay about 
25 cents and would have to sell it at somewhere near 37 cents for the identical 
package which sells in the chainstores at 29 cents. 

Of course, some manufacturers don’t even pretend to try to give the whole- 
saler and independent retailer an equal break, either in the price or the size 
of the bag. Here are some prices of a particular manufacturer given to us by 
a wholesaler which illustrates the obvious discriminations in price per ounce: 
A 1014-ounce bag of jelly beans, which costs the wholesaler $1.85 a dozen, plus 
freight. This figures 1544 cents. The chainstore price on the same item, de- 
signed to sell for 29 cents, is 16 ounces at 1914 cents. <A licorice mix is packaged 
9% ounces, to retail through the independent store at 29 cents, and a 12-ounce 
package is available to the chainstore to sell for 29 cents. 

Spearmint leaves are 1114 ounces per 29-cent bag for the independent retailer, 
and 16 ounces per 29-cent bag for the chainstore. This 114%4-ounce item costs 
the wholesaler 1514 cents, plus freight. It costs the chainstore 1714 cents for 
its 16-ounce bag. The 29-cent bag of jellies gives the customer of the independ- 
ent store 11°54 ounces, but gives the chainstore’s customer 16 ounces. On this 
item the wholesaler pays 15% cents for 11%4 ounces and the chainstore pays 
17 cents for 16 ounces. 

Now just a few more advertisements showing comparative prices. 

In exhibit 16, we have some of the same ridiculous situations, showing up 
in a chain drugstore in St. Louis, Mo., with regular 29-cent bags of a well-known 
brand of orange slices or spearmint leaves, being offered at 19 cents. And there 
is also shown an 85-cent value of gum and jelly assortments being offered at 
39 cents. 

These are just the few advertisements showing comparative prices and costs 
that we could obtain in the short period of time since the announcement of 
the committee’s hearings. I’m sure that if we had more time we could come 
into this hearing room with a stack of advertisements several feet high, all 
showing candy being sold at ridiculously low prices by the grocery and drug 
chains. 

So we repeat the question, Are the chains constantly using confectionery as 
a loss leader? Or does it mean they are receiving discriminatory prices from 
the manufacturers? This may be partially answered by the following: 

Loophoie in the law.—We believe that there is a growing number of instances 
of price discrimination resulting from the fact that Congress has not enacted 
the equality of opportunity bills, H.R. 11 and S. 11. These bills, as you know, 
are designed to plug the loophole in the Robinson-Patman amendment to the 
Clayton Act resulting from the Supreme Court’s decision in the Standard Oil 
of Indiana case. We frequently hear of instances where manufacturers make 
lower prices to large mass buyers on the basis of “meeting competition in good 
faith.” In fact, we hear of chain buyers scoffing at the manufacturer who 
gives the Robinson-Patman Act as an excuse for refusal to grant a price con- 
cession. They say to the manufacturers, “Don’t you know that you can meet 
competition in good faith—don’t you know that you can meet your competitor’s 
prices?” And if the manufacturer says, “Show me the prices,” the large mass 
buyer is probably able, if he wants to make the effort, to produce a price which 
he can obtain from some manufacturer who is unable to resist the attractions 
of a fabulously large order. 

Does this mean that these large mass buyers are “knowingly inducing and re- 
ceiving” these discriminatory prices in violation of section 2(f) of the Robinson- 
Patman Act? Yes, we believe there are many such cases. We believe that the 
apparent reluctance of the Federal Trade Commission to file new complaints 
under 2(f), following the Supreme Court decision in the Automatic Canteen 
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case, threw the field of coercive tactics wide open. Recent new cases under 
2(f) filed by FTC have not yet reached the courts, and we believe even more in- 
tensive effort in this area would do a great deal to eliminate illegal, discrimina- 
tory pricing tactics initiated by the large mass buyers. The ability of the mass 
buyer to wave the attractive bait of a large order in the face of a manufacturer 
strikes at the very heart of the problem of discrimination. We believe that 
the buyer, as well as the seller, should be held responsible for perpetrating 
discriminations. 

Advertising allowances.—Now what part does the advertising allowance play 
in giving the chains an unfair advantage over the wholesalers and independent 
retailers? We believe that in advertising allowances, especially so-called 
cooperative advertising allowances, lies a large part of the cause of discrimina- 
tions. We understand that in the confectionery industry these range from 2 
percent to 10 percent of the value of the goods bought. Many of these advertis- 
ing allowances are published and are known to the independent wholesaler and 
retailer. But the fact is that the wholesaler and his retail customers cannot 
avail themselves of these allowances because they cannot do group advertising. 
So this automatically gives the chains on advantage of from 2 percent to 10 per- 
cent over the purchase price the wholesaler pays. 

This is due to the fact that the chain is usually not expected nor required to 
expend the entire allowance for advertising space. At the most he has to simply 
show evidence that he has advertised the item. This is indicated by a survey 
now being made by a supermarket magazine which raises questions both as to 
the extent advertisers require evidence of advertising in return for the allow- 
ances and whether the supermarkets should be required to show such evidences. 
I received a copy of the questionnaire recently and shall look forward to seeing 
the results when they are published. 

So with this obvious advantage in favor of the chain stores, I respectfully 
suggest that there should be some way to require the manufacturers to offer the 
wholesaler and his customers a “reasonable equivalent” in lieu of advertising 
allowances. Section 2(d) of the Robinson-Patman amendment to the Clayton 
Act says that a seller must make allowances available “on proportionally equal 
terms” to competing customers. And the FTC has ruled in the Kay Windsor 
Frock case that advertising and promotional allowances are not available “un- 
less they are made known to competing customers.” 

So the manufacturer who gives an advertising allowance should not only make 
it known to the wholesaler and independent retailer, but he should also make 
the allowance available on proportionally equal terms and in a form in which 
the wholesaler and retailer can use it. It should not be necessary for the in- 
dividual wholesaler and retailer to have to suggest the terms on which the seller 
should grant them equal treatment. The seller ought to be required to offer 
them a reasonable option to the advertising allowance which they, as a class 
of customers, can utilize. 

Promotional allowances.—What about promotional allowances? It is our feel- 
ing that promotional allowances play an even more significant part in the ad- 
vantage the chains gain over the independent retailers than even the advertising 
allowance. Because the promotional allowance takes a number of forms and 
represents millions of dollars of what amounts to price concessions to the chains. 
We cannot easily prove these assertions, but based on frequent conversations 
with the manufacturers’ representatives, we believe that these promotional 
allowances are extensive. 

I am sorry that I am not in a position to name my sources because this in- 
formation comes to me in such a way that I would have to keep names of the 
individuals and firms confidential. But I am sure that where there is this much 
smoke, there is a lot of fire. And I submit these comments for whatever they 
may be worth to the committee in developing its further efforts to learn the facts 
about the competitive advantages obtained by the chainstores. 

These concessions may represent a flat sum for a specific amount of shelf space. 
Or, they may be in terms of free goods. I heard recently one manufacturers’ 
representative remark that some chains require one box free with each box pur- 
chased on an initial order. And the initial order carries no assurance that 
there will be a repeat order. Another manufacturers’ representative said some 
chains require an entire first shipment free in order to give them initial display 
space in the store. Others have reported to us that they have been asked to pay 
a flat sum just to get their products included on the “buy list” sent out by the 
chainstore'to its individual stores. 
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Now some of these are allowances which the wholesaler and his customers 
ean utilize but which few, if any of them, receive or even know about. Despite 
the FTC ruling in the Kay Windsor Frock case, I do not know of a single in- 
stance in which this ruling is being complied with in the confectionary in- 
dustry insofar as the special allowances to the chains are concerned. 

The insidiousness of most allowances and other discriminations is that they 
are made in secret. Realizing this, the chairman of the House Small Business 
Committee, Congressman Wright Patman, has repeatedly, throughout the past 
decade, introduced bills which would amend the Robinson-Patman Act to pro- 
vide “that it shall be unlawful for any seller to sell at a price, discount, or other 
terms, by reason of quantity sold, or seasonal order, or for any other reason, 
unless he has undertaken in good faith to make known to all his customers that 
such price and/or discount and/or term is available to them under the same 
conditions to all of his customers for a reasonable period of time.” This I have 
— from H.R. 2215 which was introduced in this Congress on January 12, 
1959. 

We believe that if the spotlight of publicity could be put on discriminatory 
practices, it would be a considerable factor in preventing violations of the 
Robinson-Patman Act because it would make the seller stop and think twice be- 
fore he established a precedent for a practice which he would not want to extend 
to his total operations. No matter what the conditions set down by the large 
buyer for the allowances, there would be plenty of competitive buyers ready to 
do business under the same conditions. And unless a manufacturer was in a 
position to modify a substantial portion of his operation, and was pretty sure of 
the economic effect on his future sales and profits, he would hesitate to give in 
to the demands of the large mass buyer for special concessions, 

Therefore, such legislation as Congressman Patman has proposed would bring 
out into the open the methods of doing business. This would be protection for 
the seller as well as the buyer, for we are convinced that most of the special 
concessions granted to large mass buyers are not made at the instance of the 
seller but of the buyer. They are asked for in secret and given in secret. These 
secret dealings are not, we believe, in the interest of the free enterprise system 
of this country. 

Other amendments needed.—At this point we would also like to remind the 
committee of the importance of favorable action on the legislation pending in 
this Congress, which would require a manufacturer to give a functional dif- 
ferential to the wholesaler when such manufacturer chooses to sell both to the 
wholesaler and the retailer direct, if failure to do so would tend to create a 
monopoly. We will not present the merits of such legislation here because we 
are testifying for it before a subcommittee of the House Judiciary Committee 
next Friday. But we believe this type of legislation would go a long way toward 
enabling the independent retailer to compete with the large mass buyers, par- 
ticularly on a specialty food item having the variety which confectionery has, 
and which, thus, requires the specialized selling, merchandising and servicing 
effort of the candy and tobacco wholesaler. The manufacturers depend upon 
this sales effort rendered by wholesalers at considerable cost, but they do not 
utilize their right under the law to grant a voluntary functional differential. 

Another amendment which I will just mention in closing is the so-called final- 
ization bills (H.R. 2977 and 726) which are now before the House Judiciary 
Committee. We are doing everything we can to get one of these bills passed 
because such legislations is greatly needed to expedite and strengthen enforce- 
ment of Clayton Act provisions. 

In conelusion, we want to compliment this committee on delving into the prob- 
lems of the food industry to learn what lies behind the concentration of economic 
power in the hands of fewer and fewer distributors. We earnestly believe that 
the only thing that will preserve our economic system is to maintain the com- 
petitive freedom of the small, independent businessman by giving him an equality 
in the marketplace which he does not have today. 


Mr. McMutan. I believe I need no more identification than is con- 
tained in the first paragraph, and of course a description of our 
industry follows. 

What I am trying to show in the first two pages of this statement 
is that candy is not just another item in the average grocery store, 


but it represents an important factor in the competition between the 
chains and the independents. 
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I show also that there has been a steady decline in the percentage 
of candy sold by the independent retailers and the wholesalers for 
the past 10 years, and that there has been a gradual increase in the 
amount that the chainstores sell. I show that there is a decline, a 
very significant decline, in the number of wholesalers selling con- 
fectionery, and of course you are all familiar with the tremendous 
mortality rate for food retailers during the past 10 years. 

It is our belief that the trend toward domination of candy distri- 
bution by chains has been brought about largely by the lower prices 
which the mass buyers have been able to offer the consumer. We 
believe that these lower prices are frequently due to competitive buy- 
ing advantages which these mass buyers have obtained over the whole- 
saler who supplies the independent retailer competitor. 

Now on the third page, and for considerable distance beyond that, 
going through, almost through page 6, I offer examples of price ad- 
vertising by the chainstores. And I have brought along as exhibits, 
portions of which I would like to have included in the record alon 
with the entire statement, showing the kind of prices on candy onion 
have been continuously in evidence in our newspapers. 

Mr. Roosevett. Mr. McMillan, if it is all right with you, the com- 
mittee, without objection, will receive the exhibits in their entirety and 
they will be placed in the files of the committee and available as they 
are referenced to by your statement. 

Mr. McMittan. Thank you. 

(The documents referred to are retained in the files of the com- 
mittee. 

Mr. McMiuttan. I would like to point out here, gentlemen, that 
most of the advertising mentioned offer candy rnd gum at prices lower 
than the wholesaler pays the manufacturer for the same item. The 
chainstores, presumably, buy direct at the same price as the whole- 
saler, and it would stand to reason that they would not continue to 
offer these as loss leaders, and certainly not to the extent that some 
of these advertisements reveal. For example, candy bars as low as 
48 cents a box for a box which costs the wholesaler 80 cents. That is 
an extreme case, of course. But there are many cases. In fact, it is 
rather the routine procedure among chains to advertise during the 
special seasons such as Halloween, candy costing 80 cents, at 89 cents. 

I hope that the committee will give particular attention to one 
phase of this price competition which is in the nature of the packaged 
candies—which are the so-called bagged candies—which sell for prices 
of 29 cents, 39 cents, 49, and so on. The prices are uniform between 
the chains and the independents, but the weights are not. This is 
explained thoroughly in our statement as one of the most difficult 
types of competition, because it is almost impossible for the retailer to 
combat it, it just gradually draws the candy consumer away from the 
independent into the chains. It is just another one of those tremen- 
dous advantages which they have. 

I point out here that possibly some of these things are in violation of 
the law because of the advantages which exceed the savings in cost. 
Yet, I am not sure that any of them have ever been reported to the 
Federal Trade Commission. Now I say here that the chains are con- 
stantly using this confectionery either as a loss leader, or they are re- 
ceiving discriminatory prices from the manufacturers. 
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Then I point out, beginning at the bottom of page 6, that there are a 
number of reasons for these concessions. One is the loophole in the 
law caused by the fact that Congress has not enacted the equality of 
opportunity bills, H.R. 11 and 8. 11, to plug the loophole. And of 
course the chains are constantly getting discriminations through the 
so-called meeting of competition in good faith, and they scoff at the 
manufacturer who attempts to hold the Robinson-Patman Act as the 
reason why he cannot give them discriminations. And he says, “We 
can get a price,” and they do get a price. 

I call your attention to the top of page 7, to this question of 2(f) 
which counsel mentioned a few minutes ago. When the Supreme 
Court in the Automatic Canteen case rendered its decision on 2(f) 
there was almost a complete cessation of cases under 2(f). The recent 
new cases filed by FTC under 2(f) have not yet reached the courts. 

We believe that an even more intensive effort in this area would do a 
great deal to eliminate illegal discriminatory prices. I believe 
strongly that the very heart of the problem is the mass buyer waving 
the attractive bait of large orders in the face of the manufacturers. 
And the buyer, as well as the seller, should be held responsible for the 
perpetrating of discriminations. 

And on that same page, gentlemen, I call your attention to the dis- 
cussion of advertising allowances, how the candy industry gives from 
2 to 10 percent in advertising allowances, many of which are coopera- 
tive advertising allowances, and that while these are theoretically 
available to the wholesalers, they are not, actually, because wholesal- 
ers cannot use them because they do no group advertising. This is 
true of independent retailers, too. " 

And I say that the law should require, and the Federal Trade Com- 
mission, if it does require it, should see to it, that the manufacturers 
who give advertising allowances under 2(d) should give a “reasonable 
equivalent” in lieu of advertising to the wholesaler and independent 
retailer. Otherwise, they have an automatic advantage in price of 2 
to 10 percent. 

Now in regard to promotional allowances, it is our feeling that 
promotional allowances play an even more significant part in the ad- 
vantage the chains gain over the independent retailers because the 
rea allowance takes a number of forms and represents mil- 

ions of dollars of what amounts to pricing concessions to the chains. 

And I show that some of the reports that are made to me through my 
various contacts, many of whom are manufacturers’ representatives 
whose names, I point out, I would not like to be asked to give because 
of the confidential source. I cannot prove these things, and the 
wholesaler cannot prove them because the wholesaler is probably the 
least able to prove it because he does not get it. But where there is 
as much smoke as there is in connection with these promotional allow- 
ances, we believe there is bound to be some fire. And we believe 
this committee, in its investigation, is going to be able to find out 
some of those things. 

I point out, in the middle of page 8, one of the important pieces of 
legislation in our opinion is H.R. 2215, which has not had much said 
about it, but which we have spoken for every time we have been before 
this committee. That is one by Congressman Patman, which would 
require that the seller make known to all his customers the terms, price, 
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discount and so forth that he gives to one customer. He should make 
it known to the others. 

There is a Federal Trade Commission ruling in the Kay Windsor 
Frock case, which says that “to make available means to make known.” 
I daresay there have been very few instances in the confectionery in- 
dustry, and I do not know of any, where special allowances given to 
chain stores have been made known to the wholesalers. 

Mr. Roosrvetr. What in essence that does is to reveal certain infor- 
mation to the buyer so that he may have knowledge of certain terms 
being given to competitors, is that correct ¢ 

Mr. McMitan. That is right. 

Mr. Roosevetr. Because, if he knows about it—it is like when you 
are selling a horse, you have to sell it when it is sound, or otherwise it 
is no deal. In this instance, if they are coming in to buy something, it 
is an unsound deal unless everyone is coming in on the same basis. 

Mr. McMitan. Sure, the wholesaler could possibly utilize most 
of those promotional allowances, but he does not know about them. 
And if he is not a smart buyer like the chain buyer, he does not ask 
for them. 

Now we think that if they would make these concessions known in 
the first place, the manufacturers would not give those promotional 
allowances because in so many cases they are not economically sound 
for the manufacturer. They are bargained for in secret, and given in 
secret, and if the manufacturer had to put them out in the open, he 
would not give them, and that would tend to eliminate the problem 
of the chain stores getting those prices. 

Now, getting over to the last page, I cite two other amendments, 
which I would like to just mention quickly in passing. And in pas- 
sing them so quickly it does not lessen the importance I attach to them. 
However, the finalization bills which are now before the House 
Judiciary Committee, H.R. 2977 and S. 726, would do a great deal to 
expedite and strengthen the enforcement of the Clayton Act pro- 
visions. 

I recall to you the situation in the Automatic Canteen case, which I 
believe counsel would remember took some 12 to 14 years to even get a 
final decision on. I would like also to mention another group of bills 
by the House Judiciary Committee on the subject of functional 
differentials. 

I am not going to testify on those today because I am testifying 
Friday before the Judiciary Committee. I would like to say the 
manufacturers depend upon the sales effort rendered by wholesalers at 
considerable cost, but they do not utilize their right under the law to 
grant a voluntary functional differential. 

We think they should be required to do so. 

In conclusion, gentlemen, I would like to compliment this committee 
for delving into the problems of the food industry to learn what 
lies behind the concentration of economic power in the hands of fewer 
and fewer distributors. We earnestly believe that the only thing that 
will preserve our economic system is to maintain the competitive free- 
dom of the small, independent businessman by giving him an equality 
in the marketplace which he does not have today. 

Thank you. 

Mr. Roosevetr. Well, thank you, Mr. McMillan, very much. I have 
just a couple of questions. 
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You point out here some information concerning some of the prac- 
tices with relationship to promotional allowances and so forth that 
are difficult to prove. I would like to know for my own information, 
how much damage do we do to an individual where we know of cer- 
tain experiences that that individual may have had, if we issue a 
subpena to him, bring him here, and direct our questions to him in a 
manner which forces him to state this information to us? Do we do 
him an injustice which is not justified by the results of not being able, 
at least through this method, to prove what actually is going on? 

Mr. McMitan. I do not know, Mr. Chairman. But I did ask some 
of my wholesalers if they would be willing to testify, particularly if 
you should happen to hold regional hearings, and one readily said yes, 
and then about the time I got through talking with him he decided 
maybe he would not want to. 

Well, I was just thinking of the preservers’ witness here the other 
night. I felt that here was a man who had gone out of business 2 
years ago, and he could tell the whole story. If we could just find a 
few who had gone out of business, and still had enough interest in it 
to come and testify, I think we would have something. 

But here is the thing: the damage to the wholesaler might be 
severe. I do not believe the damage to the chain would hurt him at 
all. Iam not suggesting that you subpena some of them, but I think 
they could tell you a heck of a lot more than we could. 

The wholesaler, regardless of what damage it might do to him, 
would be the least able to tell you anything, because most of them do 
not receive these discriminations, many do not even know about them. 
Those that do know about them have no way of proving it, except 
occasionally they will get an invoice sent to them in error. You know 
how these offices mix it up, and the chain-store invoices comes through 
showing such and such a discount or allowance or free goods, and it 
comes to the wholesaler and he squawks to us. 

Mr. Roosevett. But they certainly know, for instance, whether 
they have to give the purchase free or—— 

Mr. McMittan. You are speaking now, then, of the supplier? 

Mr. Roosevet. Yes. 

Mr. McMitztan. Of the seller. 

Mr. Roosevett. Right. 

Mr. McMiiuan. Well, of course the Federal Trade Commission 
has had a lot of cases on that and, incidentally, has dismissed a lot of 
them for no good reason, according to our thinking. 

Mr. Roosevett. Except for the same reason you gave, it is very 
difficult to prove because—— 

Mr. McMitan. They had the proof in these cases, though. The 
Federal Trade Commission had the proof. 

Mr. Roosevett. Can you make a list for us of the proof in these 
cases? I mean, if you know about them and the proof is there, the 
committee would like to have that. 

Mr. McMmizan. I can certainly cite you the record of cases. 

Mr. Roosevetr. That would be very helpful to us, if you would. 

Mr. McMiitan. That is, the cases of the 34 manufacturers that 
were dismissed by the Federal Trade Commission because, well, they 
did not give this as a reason, but I am pretty sure the reason was 
they got a set of trade practice rules which were supposed to bury 
everything that was done in the past. 
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We have a set of trade practice rules, too, that we do not think 
so much of. 

(The information referred to follows :) 

Thirty-one of the cases referred to above (which could readily be ascer- 
tained) were FTC dockets Nos. 5544 through 5553, inclusive and dockets Nos. 
5596 through 5616, inclusive. 

Mr. Roosrvetr. Let me ask you something else. 

Our previous witnesses, as you have just cited, indicated that you 
are getting more and more into buying because of the fact that the 
chainstores more and more would be going into the operation of this 
business themselves. 

In other words, they would become integrated, they would make 
their own candy, wholesale it and sell it all in the same operation. 

In your opinion, is that growing into aserious problem ? 

Mr. McMiitan. The manufacturers who are our suppliers think 
it is. They say the biggest manufacturer of candy in the country 
is Safeway. As far as the wholesaler is concerned, that is very in- 
direct competition. It is no more competition to us than the cracker 
industry is, for example. However, it is the advertised brands which 
a wholesaler handles, and the chainstore likewise handles, not the 
private brands, that cause us trouble. 

I doubt, therefore, that integration in this industry is a serious 
problem to the wholesalers of candy. 

Mr. Roosevett. In other words, you do not think that the adver- 
tised brands of the chainstores will little by little preempt the market 
of advertised brands not integrated in the chainstore system ? 

Mr. McMiutan. I do not believe so. It is just a personal opinion, 
but I do not think so although I know they sell an awful lot of their 
own brand of candies. 

Mr. Roosrevett. Have you any figures as to the percentage of the 
total market that you have had and the trend in recent years, or 
months ? 

Mr. McMirxan. No, I do not. I know that one eastern chain re- 
cently bought out a plant and—— 

Mr. Roosevett. The reason I asked the question is I cannot quite 
understand why, if the manufacturers are so worried about it, you, 
as wholesalers, would not be, because aren’t you in the same boat ¢ 

Mr. McMitzan. Well, he is catering to this chainstore business, 
you see—— 

Mr. Roosevett. Because, as I got from the last testimony, that is 
the largest end of the market. 

Mr. McMitan. Well, sure. At present the food chains, I mean the 
food stores, let us say, are said to do 35 percent of the candy busi- 
ness. Of course the chains do not dominate the candy business like 
they do some other lines, because candy is sold in a million and a 
quarter outlets, anywhere from a filling station to a food store. 

But the chainstores do a substantial amount of candy business and 
the development of the supermarket has greatly accentuated the sale 
of candy through mass displays. Now a lot of these, of course, are 
independent supermarkets. But they have attracted the manufac- 
turers considerably. 

43519—59—vol. 2——3 





296 SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 


Let us say that they develop a big business with Food Fair, for 
example, and then all of a sudden Food Fair buys a factory. Then 
they have lost a big market. 

Well, it is particularly on that type of goods which is selling so 
well in the supermarkets today, which is the bagged merchandise, 
and with which we deal somewhat here, you see 

Mr. Roosrvetr. And that, of course, would completely eliminate the 
manufacturer in time, if that trend continued, would it not ? 

Mr. McMiuttan. That is right—insofar as the chains are concerned. 
Of course we use it as an argument on behalf of the wholesaler. 
We tell him, and we honestly believe it, that the future salvation of the 
manufacturer is with the independent retailer and his supplier, the 
wholesaler. 

Mr. Roosrverr. As long as you, as a wholesaler, have someplace to 
sell ? 

Mr. McMiuttan. Yes, that is right. 

Mr. Roosevett. But when the day comes around when Mayfair and 
everybody else has their own markets, and you cannot deal with any- 
one either, you will be out of business, and you will be out of luck, 
won't you? 

Mr. McMitian. You are right, and it is approaching this every 
day. The only thing we can see in the picture 1s the possibility that 
the wholesaler might be able to do a better service job for the super- 
market than the manufacturer can. 

Mr. Roosevettr. What I am leading to is, would you have any objec- 
tion, although I have not worked it out in detail, to applying the 
principles of the Packing and Stockyards Act to chainstores? 

Mr. McMiuttan. Well, of course, we objected strongly to the fact 
that Food Fair made its plea—when it was charged with knowingly 
inducing and receiving discriminatory prices, or allowances it was, 
$1,000 apiece from I do not know how many manufacturers for a 
birthday sale—they made their defense under that Stockyards Act, 
and we worked like the dickens to get the Stockyards Act amended, 
so as to exclude Food Fair and that type of chain—— 

Mr. Roosrvetr. I do not think you quite understand my question. 
My question is that, as you know, under the Packing and Stockyards 
Act the packers themselves cannot be in the retail business. 

Mr. McMuuan. That is right. 

Mr. Roosrvett. They cannot go out and own a meat market, for 
instance. 

Mr. McMruan. That is right. 

Mr. Roosrvetr. Now, putting it in the reverse, is there any reason 
why a chainstore should be able to get into the candy manufacturing 
business? Doesn’t it tend toward the elimination of free enterprise 
and proper competitive conditions ? 

Mr. McMiuzan. Their getting into it 

This is purely a selfish answer—into the manufacturing of candy 
would not greatly affect the wholesaler. It would affect the manu- 
facturer. But we sell the nationally advertised brands in competition 
with these chainstores, and as long as we can get an equal break on 
purchasing and concessions or advertising allowances, or whatnot, we 
are going to be all right. Of course, if the market ultimately shrinks, 
as in the poultry field or some other thing, it could affect us. But 
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‘andy is not that type of item. Candy is not the type of an item 
that the chainstore product will outsell a popular brand. 1 do not 
think that will ever be. 

It would be of concern to the manufacturers, but as far as we are 
concerned, we would not be concerned if the chainstores went in for 
manufacturing candy. It kind of does us good to see it because it 
makes us realize the manufacturers who cater often cater to the chain- 
stores, are learning their lesson. 

Mr. Roosevetr. In other words, you do not care too much as long 
as you can impress on the independent manufacturer that he had to 
do business with a wholesaler 

Mr. McMutan. That is right, and as long as we can do a better 
job for him. We have to do the job for him, for the independent 
retailer, which he in many cases does for the chainstore direct. 

Mr. Roosevetr. Well, 1 see your point. My own personal opinion 
would be that the day we fix up these other two things for you, and 
then you see the chainstores taking away your market, you would be 
back in here asking for other relief. 

Mr. McMutzan. Well, 1 would like to support that feeling. Be- 
cause I do feel it strongly in the overall picture of food. But candy 
is such a specialty, requiring a special knowledge of merchandising, 
and it has a tremendous variety, a variety which the chainstores could 
not begin to reproduce 

Mr. Roosrevetr. But you know, Mr. McMillan, your comment is an 
interesting one because one of the reasons that good legislation does 
not come about is that a segment of the industry, such as yours, an 
important segment, will say, “Well, I am not being hurt at the mo- 
ment so I won’t go out and help the rest of the industry.” “I know, 
I absolutely believe in it, but I won’t really do a job for it.” 

Mr. McMitian. You did not ask me if we would help, you asked 
me whether or not we would feel injured, and I do not think 
actually 

Mr. Roosevett. Well, let me ask you, will you help ? 

Mr. McMitxan. We will help it. 

Mr. Rooseverr. All right. 

Mr. McMiuan. Yes; I do think in the overall food industry that 
integration is just another trend towards monopoly. When a man 
“an own the producing facilities and the manufacturing, and I am 
speaking of the producing facilities and the distribution facilities, 
he has a monopoly. 

Mr. Roosevetr. Well I appreciate your testimony, because perhaps 
we could at the moment say you were more of a neutral observer, and 
you did not have a special interest in so finding, and perhaps there- 
fore the weight of your opinion should be even more important. 

Mr. McMirian. Well thank you, sir. I just hope, though, that 
you do not overlook the fact that in distribution, it is not a question 
of integration, it is a question of creating a monopoly which is de- 
stroying the independent distributor by way of turning all the con- 
sumers to the chainstore instead of to the independent retailer. Of 
course, the retailers are going to diminish in number. Because I 
have heard the figure that whenever one supermarket comes in 12 
independent retailers go out. Well, I feel that it is much larger 
than that. I think, though, that there will be a turning. And I 
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was at the Super Market Institute convention the other day, and was 
glad to hear that they have problems of an overabundance of super- 
markets. In other words, it will check itself to some extent. Then 
there is a growth of what we call bantam stores, or midget stores, 
midget supermarkets coming in—— 

Mr. Roosrvetr. Wait a minute, I would not be so quick to reach that 
conclusion. There is also the possibility, if they get into that pinch, 
they will decide the way out is to merge. 

Mr. McMitxan. I am glad you mentioned that. Because that is 
what is happening to our small supermarket chains. They are being 
absorbed generally. And that certainly cuts in on the wholesaler 
because many of our wholesalers do serve many of these, what we call, 
local chains of supermarkets, three-store, five-store, and soon. Yes; 
there is the merger situation. 

We are supporting the prenotification legislation on merger and 
I just cannot understand why it has not long since passed. 

Mr. Roosevett. Mr. Brown. 

Mr. Brown. Mr. McMillan, you have documented here, and very 
well I think, about 9 pages of alleged price discriminations in the 
candy business. Now I am a little bit confused at this point because 
we theoretically do have laws today against price discrimination, 
whatever the form, and here it is going on in spite of the laws. 

Let me ask you, is there any question in your mind, personally, 
when a chain store is given, say, $1,000 advertising allowance and 
spends $300 of it for advertising and uses the rest for a wheel and 

eal operation on a candy special, isn’t that a form of price discrim- 
ination if it isn’t offered to the competitors ? 

Mr. McMutan. Indeed it is. But first let me make a little state- 
ment which, Mr. Brown, would correct your impression that those 
pages are illustrating price discriminations. I believe most of them 
simply illustrate price differences, and particularly price cutting, 
which in itself is not necessarily illegal, but which may indicate dis- 
criminations in the back of it, you see. 

Mr. Brown. I interpret it as allegations, at least, of prima facie 
evidence of price discrimination somewhere. 

Mr. McMitian. Well, we think so, or else loss leader. Now it 
could be loss leader. I know the chains do follow a loss leader pat- 
tern. But I just cannot believe they do this much in loss leaders 
in confectionery. 

Mr. Brown. Now the Federal Trade Commission could get the evi- 
dence whether it was price discrimination or loss leader, couldn’t 
they ? 

Mr. McMittan. Yes, they could. 

Mr. Brown. And if the Federal Trade Commission went into a 
situation and found where an advertising allowance had been allowed 
for $1,000 and only $300 was spent, do you think there should be any 
question in the Commission’s mind but what that is a form of price 
cutting to one firm ? 

Mr. McMiuttan. I think that there should be no question in the 
Commission’s mind and, of course, they have some recent cases on it, 
some recent decisions, cease and desist orders. 

Mr. Roosrvett. But there are just too many of them for them to 
cover them all, is that right ? 
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Mr. McMiran. That is right. I wish this, in regard to the Fed- 
eral Trade Commission, that we could get some of the appropriations, 
and if it is additional appropriations, fine, they do not have too much 
money anyway—but if we had some appropriations earmarked for 
this type of discriminatory investigation, like the wool people—if we 
could get the wool people, maybe Secretary Benson, in the candy 
business, as someone suggested getting him in the poultry business, 
maybe we could get some FTC appropriations earmarked for dis- 
crimination. 

Mr. Brown. Now I had a lawyer tell me last year, a good lawyer, 
that you would not need so many extra appropriations and so many 
more Government personnel if you just had this fixed where these 
lawyers could get in some more of these treble damage suits, that the 
lawyers themselves would enforce the law. 

Do you think that might be a possibility ? 

Mr. McMuzan. Yes, I think the treble damage provision of— 
what is it, the Clayton Act or the Robinson-Patman Act of the anti- 
trust laws, is a very good one. I had expected that there would be 
a number of treble damage suits in the Automatic Canteen case, which 
was a tremendous one. They did not occur because here the people are 
in business, they are buying from these manufacturers, and they are 
not going to sue their supplier. 

Now where they missed the boat, probably, was not suing the com- 
petitor canteen company. But they were hoping to get relief through 
2(f). 

Mis Brown. I wonder why some of these smaller manufacturers 
do not have, through their associations and their national conven- 
tions, and so forth, some sort of legal staff that would look into these 
cases in the name of the industry, and bring more treble damage 
suits than are brought. 

Mr. Roosrvett. Will the Congressman yield for a minute? 

I want to tell the members of the press, before anyone leaves, 
that there has been a little change of schedule for the rest of the 
week. Tomorrow at 10 o’clock we will hear former Gov. Ellis 
Arnall, and at 3 p.m. we will hear the representatives of the Depart- 
ment of Agriculture. 

Then the Friday schedule has been canceled, and the witnesses 
scheduled for Friday, and others, will appear before the committee 
on July 7 at 2 p.m. in the afternoon. 

Mr. McMrttan. Mr. Brown, I believe that the answer there is one 
strictly of the Sherman Act. I believe that the manufacturers would 
be in the same situation as the wholesalers. We hoped when we 
got the FTC rules, we might be able to have a trade practice com- 
mittee and we could use that committee as a means of at least in- 
forming the people that they were in violation of the law, but we were 
never able to get the Federal Trade Commission to give us any sort 
of help or encouragement toward the formation of activation of a 
trade practice committee. 

So I think the Sherman Act is what holds up the industry as such, 
and I know it would in our case. 

Mr. Roosevett. Mr. McMillan, I rather like your general idea of 
possibly considering, or at least asking the Appropriations Com- 
mittee to earmark certain appropriations to the FTC for specific func- 
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tions. This is a practice which has certainly been done in other 
fields, the earmarking of appropriations for specific purposes, and 
if we have the record to support it, and I believe we will, it might well 
be something that this committee could come up with and recommend 
to the Appropriations Committee in order to get more specific enforce- 
ment of existing law, as well as seeking additional legislation which 
we have discussed. 

Mr. McMiiiAn. They need more money, I am sure, and I believe 
they would get more money if they would do an earmarking job, 
because the people 

Mr. Roosrverr. I think they could use the money they have more 
effectively if they were perhaps directed by the Congress—at least 
in the interest of small business. 

Mr. McMitxian. I am sure all of us could use the money better. I 
would not want to condemn the FTC. I do not think they get near 
enough money for the job. And when you consider the great economy 
they are trying to police, I just feel they need a lot more money, and 
I would like to see some of it earmarked for the discrimination going 
on in the distribution field. 

Mr. Brown. I just want to say I think the Chairman has an excel- 
lent idea there of maybe earmarking some of these funds. 

Mr. Roosrvetr. Mr. MacIntyre? 

Mr. MacIntyre. I have a question or so, Mr. Chairman. 

A few times you referred to “this” industry, Mr. McMillan, in the 
course of your testimony. Are we correct in our understanding that 
you were talking about the candy industry, when you so stated ? 

Mr. McMrian. Yes. I do not remember the particular reference, 
but I speak of the candy industry as “this” industry. 

Mr. MacIntyre. In other words, you were not talking about the 
food industry ? 

Mr. McMrian. No. 

Mr. MacIntyre. You meant the cantly ‘nidieatey when you used 
that. 

Mr. McMu1an. I would like to point out candy is the 11th largest 
industry in the food industry. 

Mr. MacIntyre. But you were addressing yourself to the candy 
industry when you said “this” industry each time? 

Mr. McMuxan. That is right. 

Mr. MacIntyre. And I also want to point out that near the close 
of your statement you are referring to the bills which are now pending 
in the House Judiciary Committee providing for finalization of the 
Clayton Act, and you refer to S. 726 which has already passed the 
Senate, and to one House bill pending there. I do not believe you 
gave the number of H.R. 482, which is the earliest bill of that kind 
introduced in the House of Representatives in this term of Congress 
for that purpose, and it was by the chairman of this subcommittee, 
Mr. Roosevelt. 

Mr. Roosrver. T might say, Mr. McMillan, I do not blame you at 
all because there is no question in my mind but that the bill that will 
come out of the committee will be that of the chairman of the Judiciary 
Committee, and not mine. 
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Mr. McMu1ay. I apologize to the chairman of this committee for 
overlooking that. bill. 

Mr. Roosrvetr. That is not necessary at all. 

Mr. McMillan, we want to thank you very much for your appearance 
and your help to the committee. You have certainly given us much 
food for thought. 

The committee will stand adjourned until 10 a.m. tomorrow. 

(Whereupon, at 4:40 p.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Thursday, June 25, 1959.) 
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Houser Or REPRESENTATIVES, 
SuscommiTTteE No. 5 on Foop DisrrisuTion Prosp_eMs 
OF THE SeLEct Committee To Conpuct a StuDy AND 
INVESTIGATION OF THE PropLeMs OF SMALL BusINEss, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a.m. in room 
1302, House Office Building, Hon. James Roosevelt (chairman of the 
subcommittee) presiding: 

Present : Representatives Roosevelt, Brown of Missouri, and Avery. 

Also present: Everette MacIntyre, general counsel; Jane Hicks, 
research analyst; Marie M. Stewart, clerk; Clarence D. Everett, in- 
vestigator, and Victor P. Dalmas, adviser to minority members. 

Mr. Roosrvetr. The subcommittee will come to order, please. 

The committee has the pleasure this morning of having as its guest 
and at our invitation, former Gov. Ellis Arnall from the State of 
Georgia, and who comes to us as general counsel of the National Fro- 
zen Food Distributors Association, Inc. 

Governor, we welcome you, and I believe you have a prepared 
statement. If you would like to proceed with that first, we will be 
very happy to have you do so. 

Mr. Arnau. Thank you, Mr. Chairman. I have accompanying me 
here, Mr. Tom Kirk of Cleveland, Ohio, who is president of the Na- 
tional Frozen Food Distributors Association, and Mr. Harry K. 
Schauffler of New York, who is executive director of the National 
Frozen Food Distributors Association. 

Mr. Roosrvetr. We welcome you, also. Would you not like to 
come up here and sit a little closer to the Governor or do you feel you 
will be more comfortable there ? 


STATEMENT OF HON. ELLIS ARNALL, FORMER GOVERNOR OF THE 
STATE OF GEORGIA, MEMBER OF THE LAW FIRM OF ARNALL, 
GOLDEN & GREGORY, ATLANTA, GA., AND GENERAL COUNSEL, 
NATIONAL FROZEN FCOD DISTRIBUTORS ASSOCIATION; AC- 
COMPANIED BY J. TOM KIRK, PRESIDENT, AND HARRY K. 
SCHAUFFLER, EXECUTIVE DIRECTOR, NATIONAL FROZEN FOOD 
DISTRIBUTORS ASSOCIATION 


Mr. Arnau. Mr. Chairman and distinguished gentlemen of the 
subcommittee, my name is Ellis Arnall, member of the law firm of 
Arnall, Golden & Gregory, Atlanta, Ga. I appear by invitation be- 
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fore this subcommittee in my capacity as general counsel for the Na- 
tional Frozen Food Distributors Association. 

I should like to say at the outset that my association and I enthusi- 
astically support and urge a full-scale investigation and study of the 
problems in the food industry which have resulted and are resulting 
from mergers, monopolies, and unfair price advantages and business 
practices of the big national food chains. 

I might s , parenthetic ally, Mr. Chairman and members of the 
sube ninaaikion, that in my judgment no undertaking by any committee 
of the Congress is more important than a close scrutiny of what is 
happening in the United States today which, if uncurbed in the food 
business, ultimately will mean that the gigantic food monopolies will 
extract toll from every mouthful of food that is eaten by every single 
American citizen. We are rapidly, in this country, losing the ‘fight. to 
monopoly, and we are rapidly permitting to be “destroyed the com- 
petitive system of free enterprise, which has made America the land 
of greatness that it is. 

I might point out, historically and factually, one of the great and 
imperative universal demands of mankind, and one of the greatest 
essential guideposts throughout the entire story of civilization, has 
been the craving of man for better and more abundant food. Wars 
have been waged and fought for food. Every succeeding American 
generation can well be healthier, stronger, larger, and ‘happier by 
reason of the increased contribution made to its welfare by the food 
industry. 

Science and research have been at work and they have taken giant 
steps forward toward solving the age-old problem of providing. acde- 
quate, healthy, convenient, and tasty foods. And it is this scientific 
advance which has culminated in the basic growth and ae of 
the great frozen food industry in America until they are an important 
segment of the food budget and household food consumption. 

The pressing pr oblem which now confronts our people deals with 
the channels of distribution of foods and frozen foods and the fact 
that these channels of distribution are, with each succeeding year, 
becoming more tightly controlled by monopolies, cartels, mergers, 
and an economic and physical “bigness” which carries with it unfair 
price advantages which discriminate against the independent retail 
food merchant, the food wholesaler, the food distributor, and the food 
consumer. Later in this statement, I will briefly discuss the pre- 
carious and dangerous position in which the monopoly growth merger 
trend and cartel domination of the food industry has placed and is 
placing the housewife and the American food consumer. 

Let me call your attention to the fact that in January 1957, the 
House Small Business Committee predicted that within 18 years all 
distribution and service businesses in the Nation would be controlled 
by corporations having assets of more than $100 million each. How- 
ever, the hard facts are that with the rate of mergers, the rate of 
growth of monopoly or semimonopoly—and the increasing death rate 
of small business in this country—today businesses are closing at the 
rate of 16,000 a year, and the birth rate of new businesses in America 
is drastically slowing down. These statistics, facts, and figures are 

easily obtainable and well recognized, 
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In the period from 1953 to 1958, 273 food chains involved in the 
acquisitions or mergers had been reduced to only 77 at the close of 
1958.7 

Such concentration of national food store chain ownership and eco- 
nomic power poses a real problem for the food producers, the whole- 
salers, the distributors, the independent retail grocer, and the entire 
American public. In other words, fewer food chainstores are doin 
more and more food business each year. Although by reason o 
merger and acquisition, the number is decreasing, the volume of 
business done by a smaller number of big national food chains is dras- 
tically increasing with each succeeding year. This should pose a 
warning, a red light, a danger signal, of which cognizance should be 
taken. 

Since 1955 a minimum of 2,657 locally operated food stores have 
been swallowed up in merger acquisitions. It is estimated on good 
authority that the annual sales volume acquired by these said ac qui- 
sitions is $2,824,830,000. As a comparative figure, this volume, that 
has been applied since 1955—this volume equals the current total 
sales of grocery stores in 14 States—Arizona, Arkansas, Delaware, 
Idaho, Montana, Nebraska, Nevada, New Hampshire, New Mexico, 
North Dakota, Rhode Island, Utah, Vermont, and Wyoming. 

In other words, since 1955, the chains comparatively, the big na- 
tional chains, have taken over in food volume, the total sales of 
grocery stores in 14 of our American States. 

Stated another way, this total estimated annual dollar food sales 
volume of the 2,657 locally operated food stores which have been ac- 
quired by large national chains through mergers since 1955 is greater 
than the current combined yearly food sales in all grocery stores in 
the 15 metropolitan areas of Atlanta, Ga.; Birmingham, Ala.; Colum- 
bus. Ohio: Dayton, Ohio; Denver, Colo.; Fort Worth, Tex.; Indian- 
apolis, Ind.; Louisville, Ky.; Memphis, Tenn.; Miami, Fla.; New 
Orleans, La.; Portland, Oreg.; Rochester, N.Y.; San Diego, Calif.; 
and Seattle, Wash. 

Accordingly, in only 4 years merger acquisitions of retail food 
stores have brought to the big national food chains a dollar food sales 
volume greater than either the total grocery store sales for 14 States 
or for 1 5 ls arge metropolitan areas.? 

This rushing trend and overpowering movement should clearly 
alert the Congress and the people to the dangers inherent in the food 
distribution monopoly which is steadily and tightly fastening its 
talons on the throats of every American. 

I have stated that the consumer will suffer as a result of this mo- 
nopoly trend in the food business. I state this as an unequivocal 
fact, full well realizing that always the siren voice of monopoly sings 
the song that through monopoly the consumer will be or is being 
afforded cheaper prices. 

It would not require a wise man to know that historically this song 
has enabled the robber barons, the monopolists and the cartelizers to 
lull the public into sleep while the fetters of monopoly are being se- 
curely forged to enslave the people. 


1 Recent report by the A. C. Nielsen Co.. printed in the Pacemaker, issue No. 10, May 28, 
1959. issued by Food Merchandising, 105 South 9th Street, St. Louis 2, Mo. 

2“The Merger Movement in Retail Food Distribution, 1955-58,” published by the Na- 
tional Association of Retail Grocers, 360 North Michigan Avenue, Chicago 1, Il. 
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When once the monopoly is complete and absolute, the monopolists 
raise prices to the highest degree possible. They continue to increase 
prices and extract from the public as much of the public’s dollar as it 
is possible to extract. But when the public finally awakens and 
howls to high heaven, the monopoly chain and enslavement is com- 
plete. The next step is that Government steps in and takes over the 
monopolized industry involved. In other words, in order to unroot 
the monopoly when once it is complete, Government must either break 
it up, and this becomes increasingly difficult to do the longer the Gov- 
ernment waits, or operate the monopoly as an adjunct of Government. 
Thus in the end the public will inevitably suffer. 

Make no mistake about it. 

If it be axiomatic that monopoly is bad per se—heretofore, our 
Government has regarded monopoly as bad. It is interesting to re- 
eall historically that Thomas Jefferson in the Bill of Rights in one 
of the provisions written with his own hand, which was Satie elimi- 
nated, as one of the fundamental rights of America, proposed that 
there be inserted in the Constitution the freedom from monopoly. 
We have always believed that monopoly was bad. The reason our 
country is strong is that we have had competitive free enterprise. I 
do not like to use the words “free enterprise” without tagging to them 
“competitive.” Whereas the European economies have been built on 
cartels and we have outstripped them. 

If monopoly is bad intrinsically and per se, the food distribution 
monopoly is one of the worst of all monopolies because food is abso- 
lutely essential to the people. If there should come about a television 
monopoly or an automobile monopoly or monopoly in many fields, 
although it would be greatly inconvenient to us, we could forego 
patronizing the monopoly. But in the matter of food, there is no 
American who would resist it. The channels of food distribution 
when once completely monopolized, will extract toll to support the 
monopoly from every mouthful of food consumed by every citizen of 
the United States. 

I saw in the New York Times that a witness before your committee 
accused the national chains of collusion on Friday. I happen to 
know, and am supposed to, because I served as Director of Price 
Control during the Korean war, that it is hard to control them when 
they want to raise their prices. This is the human element. The 
witness testified that there was collusion, or understandings between 
some of the big national food chains as to prices. 

I do not know whether that is true, but I would say this from 
looking at the pricelists, there would be an indication that the big 
national food chains keep their prices on a par, one with the other, 
but always managed to keep their prices in such position that the 
small independent retailer is getting it in the neck. There are man 
ways they can do that as Harry Schauffler will tell you about, throug 
price advantage, through the practice where they buy at wholesale, 
although they really are retailers. 

Moreover, when once the retail food monopoly is complete through 
working arrangements between national chains, the next step in the 
process is the vertically integrated food monopoly whereby the mo- 
nopoly power not only controls the retail distribution and sale of 
food, but this monopoly and economic power will actually control 
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the farmer who grows the food, the processor, manufacturer, ware- 
houseman, trucker, the cattle rancher, the stockyard, and the entire 
course of the movement of food from the time it is planted and 
grown until the time it reaches the consumer’s table. 

Let me give you an example of what could happen. For some 23 
years, the meatpackers have been trying to get out from under a 
decree of the Federal courts enjoining them from entering into the 
retail business. Every few years, they make another approach on 
how they can get out from under that decree. They say, “Condi- 
tions have changed.” Ultimately, they are going to catch the Justice 
Department asleep or else they are going to prevail on the Justice 
Department that they are losing money, as they do contend now, 
and, therefore, they ought to be given a free rein. Well, supposing, 
finally, they get out from under this decree of the Federal court 
enjoining them from going into the retail distribution of meats. 
Suppose A. & P. or Safeway or one of the big national chains and 
Armour and Swift and others decide that the time has come to put 
their interests together, then you know who is going to set the price 
of meat on the ranch in New Mexico or Wyoming. As a matter of 
fact, today we are witnessing the vertical integration in the food 
monopoly business. It has become particularly obvious in the can- 
ning business. It has become particularly obvious in the citrus fruit 
business—Harry Schauffler will tell you about that—where today a 
big operation, a big national chain, in effect, can fix prices as to 
what the farmer can charge and either he charges what they say, 
or else he does not have the customers to take the volume of mer- 
candise that he does. 

One of the most insidious elements in the food distribution monop- 
oly is that the big national chains are able to buy food from the 
packer, processor, grower, and manufacturer at a cheaper cost than 
the small independent retail merchant can purchase the same food. 
This is true because the big national chain buys directly whereas the 
small independent merchant must be serviced by the essential whole- 
saler and distributor. 

Price discriminations and unearned fictitious promotional allow- 
ances are enjoyed by some of the more unscrupulous large retail chain 
organizations and this creates another tremendous improper incen- 
tive for mergers. 

I should like to take just a moment, if I may, in calling your atten- 
tion to the fact that there is now pending before the House and 
Senate Judiciary Committees legislation known as mandatory func- 
tional discount legislation. This proposed legislation would amend 
the Robinson-Patman law and, if enacted, would require the packer, 
processor, and manufacturer to sell to wholesalers and distributors 
at a price which would enable the independent food merchant who 
buys the merchandise from the wholesaler-distributor to remain com- 
petitive with the large direct buying national chains. Such legisla- 
tion may well save the day for the small independent food store and 
for the food wholesaler-distributor. 

As it now stands, the big national chains can buy from the processor 
or manufacturer or the packer foods at a cheaper price than the small 
independent retail chain, leaving aside the volume of business, because 
they buy direct, the big national chains, whereas, the small inde- 
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pendent corner merchant must buy from the wholesaler, or distrib- 
utor. And the pricing structure is such that there is no way the small 
merchant, the independent, can be competitive pricewise with the big 
national direct-buying chain. 

There are now pending before the House Judiciary Committee the 
following measures: H.R. 927 by Rogers of Colorado; H.R. 848 by 
Montoya, of New Mexico; H.R. 2528 by Donohue, of Massachusetts; 
and H.R. 2788 by Osmers, of New Jersey. In the Senate there is 
pending S. 315 by Kennedy, of Massachusetts, and O’Mahoney, of 
Wyoming. 

For a long while the National Frozen Food Distributors Associa- 
tion, together with other wholesaler and distributor associations and 
retail chains, has been increasingly concerned that the present judicial 
and Federal Trade Commission interpretations of the Robinson-Pat- 
man Act are driving American wholesalers and distributors out of 
business and are destroying small independent retail establishments 
in every line of commerce. 

The Robinson-Patman Act, which was enacted for the purpose of 
helping small business, has been a weapon or tool that has been used 
by the big national direct-buying chain to destroy the very type of 
business that the Robinson-Patman Act envisioned it would save. Let 
me say it in that fashion in another way. And this is true basically, 
because while theoretically a packer, a food packer can sell to a 
wholesaler at a lower price than he sells to a big national direct- 
buying chain, theoretically, that is, practically the chain, by reason 
of its economic pressure, can exert enough force on the packer to 
where the packer says to the wholesaler, “I have got to sell this big 
direct-buying chain at the same price I sell you or else I will get in 
trouble with the Robinson-Patman law.” He uses it as a pretext. So 
that he can have an excuse for the discriminatory pricing, in effect, 
which is killing the small independent merchant. 

Under present constructions, the Robinson-Patman Act requires 
each manufacturer, packer, producer, et cetera, to sell to each of its 
customers goods, services, and merchandise at nondiscriminatory 
prices. Ironically, this actually results in unconscionable discrimina- 
tion. 

I dislike to take your time to tell this but I think it goes to the heart 
of what you are trying to do. 

The manufacturer generally has two types of customers: (1) whole- 
saler-distributor A and (2) large direct-buying chain retailer B. 
Now, nondirect buyer C, a small independent retailer, necessarily 
becomes involved in the relationship which exists between the manu- 
facturer and his two customers A and B. 

This comes about because small independent retailer C buys from 
wholesaler A and yet small independent retailer C must neces- 
sarily compete for business and sales with large direct-buying chain 
retailer B. 

It is quite clear that under the Robinson-Patman Act, when the 
manufacturer sells his product to wholesaler A and to large direct- 
buying chain retailer B, he cannot sell at a higher or lower price to 
B than he sells to A, or vice versa, since a discriminatory pricing 
structure would result if he did. But the case at issue is not as simple 
as the law would make it appear because, while the manufacturer has 
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not discriminated against the wholesaler-distributor nor against the 
large direct-buying “chain ret tailer, the manufacturer has, neverthe- 
less, caused discrimination to be practiced against the small retailer 
C, who of necessity must, under our economic system, buy from 
wholesaler A. 

There is a real legal question whether he can have dual pricing 
under the Robinson-Patman law. Very few do it because they are 
afraid they will be accused of price discrimination. I think they can 
have it. And as we move from the packer to the wholesaler-distribu- 
tor, and to the direct-buying chain, who buys at the same price, as we 
move into the economic competition picture, the wholesaler does not 
compete with the big direct-buying chain, but the small independent 
retailer, who is the customer of the wholesaler, must compete with the 
big direct-buying chain, and there is no way that the small independent 
retailer can possibly put the food in his establishment at a price that 
will enable him to remain competitive with the big direct-buying chain. 
And what the mandatory functional discount legislation does is simply 
provide that there shall be well marked areas where the price, of the 
packer or the manufacturer charges, is based not on the buying func- 
tion of his customer, but based on his selling function. In other words, 
simply stated, it is, what we are trying to do is to amend the Robinson- 
Patman law so that a wholesaler will buy at a wholesale price, and a 
retailer at a retail price. And if this comes into fruition, if this 
legislation is enacted, we will have pulled the teeth out of the big 
national direct-buying food chains, because then no longer can they 
have an unfair price advantage, which is enabling them to kill off the 
independent merchant, and which will ultimately enable them through 
their monopoly control of the food industry to raise prices so that the 
ultimate consumer will become victimized. 

Stated another way, all we are asking from the Judiciary Committees 
of the House and of the Senate in connection with breaking up the food 
monopolies and monopolies of all kinds in the business life of this 
country is that we do away with the rule and the law that allows the 
big national chain to play in this economic game with loaded dice, 
with marked cards, and with weighted scales. We ask for equality 
of competitive opportunity. 

I have never believed, Mr. Chairman and members of this subcom- 
mittee, that Gov ernment should control business tightly or completely. 
I think the province of Government is to serve as a referee in a competi- 
tive race, to see that the runners start even, that when the race begins 
they are starting off on a basis of equality. Then as the race pro- 
gresses, if one of the runners, by reason of his ability, his intelligence, 
his stamina, his know-how, his ability to win at the race, the laurel of 
victory should go to him. But in our present American economic 
system, in the retail end of the business, not only food but all retailing 
there is a disparity and an inequality that is implicit in the price the 
merchant must pay for his goods; and therefore, the independent who 
still remains the bulwark of our American economy, the independent 
merchant, is at a competitive disadvantage that he cannot overcome. 

It is high time that grave concern be felt about the survival of the 
real bulwark of our economy—the small businessman, the small in- 
dependent retail merchant, and the small wholesaler-distributor. 
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This committee is groping for some of the causes that are bringing 
about these monopolies, these mergers, these acquisitions in the food 
industry. 

I would not undertake at this time to suggest all of the factors that 
are bringing about these unwholesome, these unhealthy, these un- 
American conditions. 

Some the major causes for the food store mergers and acquisitions 
are (1) the present Federal tax structure. Today, anywhere you go, 
we hit tax problems, but I think most of us who engage in the corporate 
law practice know that one of the great incentives for mergers and 
acquisitions now are favorable treatments and the provision is con- 
tained in our Federal Tax Act. 

I would not at this time undertake to suggest what should be done, 
but I know that the tax structure encourages mergers and monopolies. 

I happen to be in a business—I have an interest in a business, and 
the way we decide to move along is that today you either grow big or 
die, and instead of developing our business solely by our own efforts, 
we soon found it was lots easier to buy other people’s businesses. All 
we do is print some more stock and give it tothem. We are printing it 
to beat the band. If we can go on without this merger business being 
broken up and this monopoly business being stopped, we are going to 
have a billion-dollar company in a few years. It is the trend; it is 
implicit in our tax Jaws. And whether we like it or not, Mr. Chair- 
man and gentlemen of the subcommittee, the watchword today, the 
battle cry in economics and in business, is “Grow big or die.” 

I do not want it to be in America to where my boy is going to only 
have a choice of two employers, either the big Government in busi- 
ness. I want him, if he can’t make a living any other way—he will 
practice law, I hope—but that isa poor way to make a living. I would 
rather have him have his own peanut stand than to work for somebody 
else. 

We need to keep alive, to revive, to rekindle, the idea in America 
that this is the unbridled land of opportunity for every man and boy 
who wants to be President of the United States. I am not talking 
about actually getting elected. But I am talking about having the 
chance to do it. That is what I am talking about, having the chance. 
I think we ought to keep opportunity in this country and provide con- 
ditions so every boy can be a millionaire if he wants to. They say that 
is right difficult, although I have some friends who have done it right 
easily under some various maneuvers that we have today that are smiled 
on. But what I am talking about, Mr. Chairman, is the chance to be 
a millionaire. 

And I think we must, in America, guarantee that every boy when 
he grows up, your son and mine, and the boy next dooor and the boy 
down the street, can own his own business. I am not talking about 
actually owning his own business, but having the chance, the oppor- 
tunity to do so. 

And these are the things we are losing in America. 

The second reason that I ascribe to this trend of monopoly control 
of the food business and other economic enterprises is price discrimi- 
nation and unfair trade practices which enable the big national chains 
to enter the contest with a competitive advantage over the independent. 
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Third, is the inability of the small independent to obtain good store 
locations, adequate equipment, and name brand merchandise. He is 
frozen out of the market in many respects. 

Fourth, is the difficulty confronting the small business to attract 
and maintain efficient help. 

You know in this country we have gotten dedicated to the idea of 
security, which I think is pretty bad. My own judgment is that if 
we all want security, nobody will be left to wage the battle for oppor- 
tunity or to take chances, and the economy will fall on its face. But 
today most people want security, and they figure that the way to get 
it is to get employed by big business so they can get pensions and all 
of the benefits and less work and more pay and seniority. And it is 
quite a lure. That makes it hard for a small man to operate a busi- 
ness, because he cannot get adequate help. This is basic. 

Another problem small business has is woefully inadequate working 
capital. I cry, 1 weep, when I see some of the methods our Govern- 
ment sometimes uses or talks about using to control inflation such as 
restricting credit. The man with the long pocketbook, as we say in 
law, who has got a fat wallet, his credit isn’t restricted because he 
can go out during the times you have got the restrictions on the little 
man, and grab off the good locations, get going, strengthen his 
monopoly control. And yet the Government, our benign, benevolent 
Government talks about controlling inflation through credit restric- 
tions. All they do, in my judgment is to make it more difficult for 
the little man to survive. And it gives the big man more of a com- 
petitive advantage. One of the great problems is the woefully inade- 
quate working capital available to the workingman to maintain his 
position in the business world. 

And then, the sixth cause that I would ascribe to this tremendous 
trend and growth in food monopoly and mergers and acquisitions, is 
the general prevailing economic atmosphere and the philosophy which 
generates the belief that only the large chain corporations have a 
chance for continued success in this modern day and time. The big 
believes that it is the day of grow big or die. This thinking per- 
meates the thinking of our people and it makes it more difficult for 
the small man to stay in the economic game. 

The reason that I ascribe to this trend is that the big national 
direct-buying chain, the big business of America, can engage in large- 
scale advertising, and promotional work; and they can do that by 
reason of their economic financial power. And the Government pays 
for that, of course, through the tax writeoff and expense tax deduc- 
tions, whereas the little man is unable to compete through adver- 
tising programs and promotion that are afforded the big businessman. 
And actually, in the food business, these promotions that the big 
chains engage in, the big national chains, are paid for by the packer, 
and they do not make the same allowances available to the little man. 
That can be documented and is being documented every day. 

And then you say, “Well, how do they get the money for that?” 
The packer then raises the prices to the little merchant and he sub- 
sidizes the advertising promotion of his competitor, the big national 
chain. This is another method employed to strengthen the whole 
monopoly in the food retailing distribution business. 

43519—59—vol. 2——4 








312 SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 


And the eighth reason that I would ascribe to this is the complete 
inadequate aggressive enforcement of the antitrust laws of the United 
States as they apply to the retail food distribution business. 

The Justice Department, the Federal Trade Commission, have been 
inactive too long in letting this growth reach the stage where it now 
finds itself. It is true—and all glory and honor to the Federal Trade 
Commission for moving now into this food monopoly field. They have 
got some studies; they are bringing in some complaints. But as long 
as the big can operate with impunity under the antitrust laws and the 
little man becomes the victim of the antitrust laws, you are going to 
have conditions that continue to favor the growth of acquisitions, 
mergers and bigness in American business. 

Mr. Chairman and gentlemen of this subcommittee, it is my very 
sincere belief that no greater service can be rendered to the American 
people than for this subcommittee and the House Small Business Com- 
mittee to conduct a thorough, complete, well-financed investigation 
into the cause and the effect of the monopoly trend in the channels of 
food distribution and to formulate and effectuate proper far-reaching 
remedies. 

These national retail food monopolies, giant food monopolies, 
have already for too long been permitted to grow too large and too 
powerful. Unless our Congress and our Government take corrective 
action, I assure you that it will be too late. 

May I congratulate this subcommittee, Mr. Chairman and members 
of the subcommittee, for its concern about the monopoly and economic 
problems permeating the food industry. I hope that this investiga- 
tion will be highly significant, far-reaching, and that it will bring 
about urgently needed reforms and corrective action. Thank you 
very much. 

Mr. Roosrvetr. Thank you very much, Governor. We, certainly, 
not only enjoyed but we were deeply impressed by the picture which 
you have given to the committee. 

For myself, it would seem from your remarks that you, perhaps 
break down the problem into three parts. 

One, the actual fact of the problem of integration itself. Eliminat- 
ing or curbing the power of one single monopolistic group to control 
all of the phases from the manufacturer on down to the retailer. 

Mr. Arnau. Vertically, yes. 

Mr. Roosrvett. Second, that if this could be accomplished, then 
that in order to have free enterprise and competitive free enterprise, 
as you so well put it, something must be done to eliminate those things, 
and to keep it within balance. 

And third, you have brought out what has been a matter of concern 
for many years, that is, the matter of enforcing the antitrust laws 
so that they actually do the job that I am sure that the sponsors of them 
intended to do. 

That breaks down into, one, to make sure that the legislation itself 
is effective in the right manner; and two, that the enforcement agen- 
cies are doing the job that it is their responsibility to do. 

On the latter point, the suggestion was made to the committee a day 
or so ago, that we might ask the Appropriations Committee when 
the appropriations are made to these agencies to earmark specifically, 
and to demand that those earmarked funds be specifically used for 











t 
J 


a 


~ 


SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 313 


the enforcement of the law, this being true in the areas where the 
Federal Trade Commission is concerned, where the Department of 
Justice is concgrned and where the Department of Agriculture is 
concerned. 

In your opinion, would this possibly be a step in the right direction, 
from your experience as an executive in the executive branch of the 
Government ¢ 

Mr. Arnaut. Mr. Chairman, the summary you have made of the 
points that [ have raised is basically correct. 

I will come to your question. 

But on the second point to do these things; first, to keep the mo- 
nopolies from spreading vertically. Stop that. 

Second, to restrict their spread horizontally. 

The suggestion that I have made of the dual pricing system would 
eliminate that. That would stop the spreading. That would con- 
fine it. 

And the third point, the enforcement of the present Iaws, I think 
by all means there should be earmarked appropriations made to the 
regulatory agencies charged with the duties of enforcing the Sher- 
man anti-trust law, the Department of Justice and the Federal Trade 
Commission. 

Mr. Roosevetr. And the Department of Agriculture. 

Mr. Arnaut. And the Department of Agriculture under the Stock- 
yards and Packers Act. I think that, certainly, a substantial part 
of their appropriation should be earmarked for that purpose so as to 
take those departments that are now spread this way, and push them 
over a little, to say that we consider in America today that one of 
the greatest threats to our continued welfare is the growth of trusts 
and monopolies and cartels. Therefore, we are pushing this money 
over for you to assiduously use in pursuing these big national mo- 
nopolies. 

I think that would have a very salutary, a very worthwhile effect, 
because as an executive in government I know, as you know, gentle- 
men, by reason of your experience in government, that everyone is 
pulling all of the time for some particular function. Everyone has 
got a pet function they want to chase. And as a result, you just find 
yourself going in all directions, by spreading your activities so thin 
you do not do too good a job anywhere but do just the best job you 
can. 

If the Congress basically then was to recognize one of the serious 
clouds threatening American welfare is trusts, monopolies, acquisi- 
tions and mergers and, therefore, we not only announce that through 
a resolution calling attention to it, but we back it up by earmarking 
funds to pursue this and to give the Congress periodic reports on the 
activities, the investigations, in this field, for which these funds are 
used, I think that would go a long way. If it did nothing else, it 
would have a deterring effect. 

As long as business reaches the conclusion that you can do anything 
to get big and nobody is going to do anything maybe but blow a 
whistle and slap you on the wrist, they will do whatever it takes to 
get it. The minutes they see that Congress is concerned and ap- 
propriating money earmarked specifically to police the trusts and 
monopolies and the growth of trusts and monopolies, I think, Mr. 
Chairman, it would have a very helpful, far-reaching effect. 
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Mr. Roosrverr. Thank you, Governor. There is one other point 
which I would like to make. If not today, perhaps, at some future 
time I think we, certainly, would like to have your opinion as to how 
to approach the problem. One of the strongest reasons In my opinion 
that monopoly is so very vigorous, is because through the power of 
advertising, the general public, as you well brought out, believes that 
monopoly brings lower prices. And after all, the great bulk of the 
American people are consumers. And if they can make the consumer 
feel that the monopoly chain or the big chain or bigness is going to 
enable them to have a lower budget for the things they must buy, 
they are inclined not to think much more beyond that point. And, 
therefore, are not going to rally to the support of those who find that 
the public in the long run will suffer. If we are, in my opinion, to do 
this, we must find ways and means of reaching the public and docu- 
menting for them and impressing on them in a manner that will live 
with them, the knowledge that the temporary gain they may get, 
through loss leaders or through any other competitive machinery to get 
a lower temporary price, eventually, it will be a higher price. I think 
we have miserably failed in government and in business to get that 
point across to the people, to the consuming public without whose sup- 
port this broad program that you have well outlined I just do not think 
will go forward. 

Mr. Arnatu. In that connection, Mr. Chairman, one of the big 
problems in our common country today is getting across any idea 
to the people, no matter how good the idea may be or how bad it may 
be. And I do not want to get over on another facet of monopoly, but 
I will say this, that one of the great concerns to many people in 
America today is the monopoly control of mass media, whereby the 
public only gets the message that the concentrated power controlling 
a segment of our mass media desires for them to get. That has al- 
ways been the problem. 

It was the problem in Germany. It was the problem in Italy. 
Hitler and Mussolini told the people, “I am going to give you jobs,” 
and they got jobs. “I am going to give you radios, houses, auto- 
mobiles.” And they got them. Not realizing that the price they 
were paying was slavery. 

Tiow to awaken people, how to blow the bugle, sound the trumpet, 
that I do not know. But I know the fundamental right is that the 
rice the people ultimately pay for temporary low prices for groceries 
is ultimately going to be blood money, because the merchants who con- 
trol the monopoly will extract from the public every time they can 
when once there is no effective competition. Competition is the only 
thing that keeps prices down. 

You raise the problem that is fundamental in this land. How do 
you do it? You run for office. You have been experienced in that. 
Members of the subcommittee have. It takes money to get a mes- 
sage across. Where do you get your money? The monopolists, basic- 
ally, provide the money, if you sing their song. If not, you will have 
to get out and wear out shoe leather, and it is rough. This is a prob- 
lem. It is not an easy one. I do not know how you get across to 
the public the facts that the price they are going to pay for monopoly 
is destruction and ruin, ultimately. But we must try to get that 
Inessage across. 
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Mr. Roosevett. Of course, I do think that there are ways and means 
of doing it which, perhaps, have not been explored or implemented 
fully enough. I-hope that, perhaps, this subcommittee will give some 
attention to that part of the problem, also, as we go along. 

Mr. Arnauu. As I understand it, Mr. Chairman, it is the contem- 
plated plan of the subcommittee to hold some field hearings. 

Mr. Roosevetr. Yes. 

Mr. ArNALL. If that is done, and witnesses testify who have been 
victimized by this type of thing, you get local coverage and national 
coverage to come extent from various areas. And I think that is one 
way of getting the message across. It helps to do that. 

Mr. Roosevett. One of the basic problems that a committee of this 
kind has is that people who can tell you their story best are still try- 
ing to keep their head above water and they are not intimidated, but 
they are going to be, say, fearful of coming before a committee of 
this kind for fear of the retaliation placed upon them which would 
not be direct, perhaps, but indirect, and will be such that their last 
hope of staying above the water would disappear. And one of the 
problems which, very frankly, this committee is going to have to face 
and have shortly, is, do we actually go out and subpena people and 
bring them in to tell their story, because to get them to come on a 
voluntary basis is almost too much to ask them. 

This is one of the problems which the committee is facing and pre- 
paring for, I will tell you, on the record. To go to the heart and 
the roots of this thing in order that we may document the case be- 
yond any question. 

Mr. Arnau. I am fully cognizant and appreciative of this prob- 
lem. It is always a problem. It is a question to get witnesses who can 
tell the story to volunteer to tell it, because as you say, it may mean 
the difference of staying in business or not. Because if they speak 
critically of the monopolies, they will destroy them. That is a basic 
problem. LIappreciate that. 

Mr. Roosrvett. Mr. Brown, have you any questions? 

Mr. Brown. That was a very powerful statement you made. 

Mr. Arnau. You are very kind. 

Mr. Brown. And when you said, and the chairman repeated it, one 
of the real problems in this thing is the general public belief that 
only the large chain corporations have a chance for continued success 
in this, I think you have put your finger on it. Everybody I know 
hates bureaucracy, but those who hate it seek to work at big business 
deals. Has it been your experience that the bigger a company gets, 
the more bureaucracy it has? 

Mr. Arnau. Oh, yes. There is no question about it. I would hope 
that we would never get to where the country was controlled simply by 
big business bureaucracy. 

Mr. Brown. And yet, economically, we are moving closer to that. 

Mr. Arnaut. Right. Let me tell you a story, if I may. It will take 
just 1 minute. And then I want to let Harry tell you some facts. 

I referred to the fact that I was Director of Price Control during 
the Korean war for 6 months. That was all. And I do not know 
why I did it. But it was a wonderful job because all you had to do 
was to say, “No.” I mean there is no other way. You would listen 
and be courteous, but the answer always had to be “No.” 
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And do you remember in 1953, in the spring, about this time of year, 
in 1953, we moved into the steel business. We had the problem of a 
price increase for steel. Labor wanted a wage increase. And then 
the steel people wanted a price increase. 

Now, I recognize the defects in the labor movement just as much as 
anyone. But under the formula we had, the steel industry could 
have increased wages, whatever the union wanted or the wage board 
gave them, 10 times without justifying the price increase under our 
formula. Do you follow what I mean? We had a formula so many 
years averaged out. And the steel industry came in and they sat with 
us and they said they just could not make it unless we gave them a 
price increase. And we got the figures and they just were » not entitled 
to it and we would not give it tothem. 

Well, actually, you remember the President seized the steel mills. 
You remember that. And then, finally, we had a lot of litigation and 
the Supreme Court as the President said could not wait until Mon- 
day, I believe, to put out the decision; it put it out on Sunday so they 
would get the early Monday morning headlines. Anyway, that is what 
he said. W ell, it brought ‘about Charlie Wilson’s resignation, because 
I would not give them the price increase. And he said they had to 
haveit. He promised it to them, or something. 

We had a big hullabaloo and hassle about it. 

But, finally, Government—and this is it—gave the steel industry 
the price increase because—and do not let anybody fool you—the steel 
industry was bigger and stronger than the U.S. Government. 

Then I went home. 

They finally got me to put the price on. And I said, “I am doing 
it under duress and it is not right, but I am a team player—here it is, 
if that is what you want.” 

But my 6 months were up. But I could not have conscientiously 
sat there any longer and controlled prices for little people—do you 
follow what I am saying—when the big people are bigger than ‘the 
Government through this thing that we are talking about, economic 
power and could force the Government to its knees. That is exact 
and historically true. 

So, Congressman Brown, do not let anybody fool you about busi- 
ness bureaucracy on one hand and the Government on the other hand. 
Ina pitched battle business can beat them. 

Mr. Roosrvetr. Could we not have some part of Government that 
would put these facts and figures out to the public so that the public 
would know for a fact when a raise increase was granted how much of 
a price increase was justified or not justified ? 

Mr. Arnaut. We put it out. President Truman hit the radio and 
television and talked. And he talked with the people. But when 
you read it in the paper, it was in there, but it was way back some- 
where, you know, in some of the papers, not all of them. 

Mr. Brown. On this growth of bigness, bureaucracy, it is now 
moving very rapidly in the food and textile fields, probably the last 
two fields for it to conquer. 

Mr. Arnaty. That is right. 

Mr. Brown. You watch it every day; in fact, you told us a little bit 
ago, that you are 





Mr. Arnatu. Not in the food business—another business—but the 
same principle. 
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Mr. Brown. But you are seeing it going on ? 

Mr. Arnau. Yes, right. 

Mr. Brown. And when a man who operates the supermarket, a 
local supermarket has his money invested in it, he has a real incen- 
tive to be an efficient operator, does he not—that is the free enter- 
prise system ? 

Mr. Arnaut. Right. 

Mr. Brown. When he sells out and becomes a salaried employee of 
a giant concern, isn’t there a regional bureau that has vice presi- 
dents to contact other vice presidents and conventions to keep every- 
body informed that is piled on top of that efficient operation of that 
little man who operated the supermarket ? 

Mr. Arnau. Correct. We have witnessed the advent and growth 
of what in this country we may well call a managerial bureaucracy— 
managers on managers—divisions on divisions—sections on sections— 
chains of command, bureaus, committees, all of it. 

Mr. Brown. How does that system of bureau on bureau give the 
consumer a better bargain in food than a truer form of free enter- 
prise ? 

Mr. Arnati. At the most, the way they are in some instances in 
food is because they go to a packer and say, “We will buy 10 cases 
of canned beans” or whatever it is, “if you will give us one case free.” 
By reason of the economic power, the packer wants to keep his plant 
running. So, although he may lose money on it, he hopes to make it 
up on the independents or other buyers, he will give him that. So, 
actually, their pricing structure is not based on efliciency. 

Business bureaucracy is the most inefficient operation there is, 
perhaps, along with Government bureaucracy—I don’t know which. 

Mr. Brown. Government bureauct racy is big? 

Mr. Arnaty. That is right. But the reason that big business is 
able to give what appears to be price advantages is not by reason of 
efliciency. They are not nearly as efficient as the little man, but they 
do it by reason of their economic power to buy the merchandise at 
discriminatory prices, that enable them to kill off the manufacturer 
sometimes and actually, they go into the manufacturing. 

Mr. Brown. It has been my experience in this field that they have 
to get some pressure buys in the deal in order to offset some of the 
bureau’s expensive divisional operations and regional operations. 

Mr. Arnatu. The gentleman is so correct. 

Mr. Brown. In order to get action, there are two ways to do it, 
are there not, Governor? No. 1, is, as you say, the rigid enforcement 
of better legislation against the evils, the things that re ally strike 
at the heart. And the other thing, it isn’t just ‘enough to set out to 
curb or legitimize the big boys; you have to strengthen the little man, 
too. Isn’t that true? 

Mr. Arnau. Correct. 

Mr. Brown. If he had access to capital, it is similar to an expression 
I use many times—not mine, but I repeat it—rather than just concen- 
trate on trying to bust up the Y ankees, strengthen the other seven clubs 
in the league and they will take care of the Y ‘ankees, 

Mr. Arnau. Correct. 

Mr. Brown. Right, now, they are not doing a bad job of it. 

Mr. Arnau. Correct. 








318 SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 


Mr. Brown. So, there again Government has a role to play, hasn’t 
it ? 

Mr. Arnau. Yes; I believe it very strongly. 

Mr. Brown. For instance, not too many years ago in the aluminum 
field, there was a virtual monopoly. Well, Government helped create 
competition in that field, didn’t it? 

Mr. Arnati. Right. 

Mr. Brown. Would you agree that today even the company that was 
almost a monopoly is probably a lot stronger and a lot better company 
because it has to keep abreast of this competition ? 

Mr. Arnau. Look, competition is better for the monopoly. It gets 
them on their toes. In politics, if you do not have opposition and sit 
long enough they will beat you. This business of staying at it keeps 
you on your toes. It is good for the individual and for America. 
You are so right. 

Mr. Brown. I am not quite sure about this one thing—that we are 
not going too far in picturing the problem. We had a witness this 
week, in fact, two witnesses, who said that the local retail distributor 
who belongs to a group buying chain, a cooperative, who can buy in 
carload lots by joining with his fellow local people—these witnesses 
said—that:as a result he was not at a disadvantage necessarily in the 
purchase of his merchandise. 

Mr. Arnau. I would agree that the co-op, the buying cooperative, 
is not at a disadvantage. I will use names if I may, because repre- 
senting bigness and not that I charge them with anything, but 
A. & P., Kroger, Safeway, and so forth, they are so big that I am 
sure they can get deals from the packers or the manufacturers that 
co-ops cannot get. Do you follow that ? 

Mr. Brown. Yes. That is very important. That is a significant 


statement. These witnesses said otherwise, but you think that could 
be documented ? 


Mr. ArNALL. Yes, I do. 

Mr. Brown. If that is true, then the device that the local dis- 
tributors have created, the cooperative wholesale operation, has not 
yet given them equal opportunity. 

Mr. Arnau. It has gone a long way toward that for those that are 
in that type of operation, to keep them competitive, but it is not the 
answer. As a matter of fact, it is almost a travesty, isn’t it, on our 
economic system, on our laws and their interpretations, to say that 
the only way a retailer can have any possibility of competitive 
equality is to create a co-op and thereby do business. It is kind of a 
travesty, it seems to me. 

Mr. Brown. This is a different subject completely, and we should 
not get into it here. Actually, they form those co-ops to get the group- 
buying discount. don’t they ? 

Mr. ArNAtL. Yes, right. 

Mr. Brown. They did it in self-protection. 

You are a good attorney 





Mr. Arnaty. You flatter me, sir. 

Mr. Brown. I am confident you are. Now do you feel that where 
there is a difference in the price extended to A. & P., for example, on 
a major purchase, and that extended to a cooperative group, that that 
is almost prima facie price discrimination ? 
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Mr. Arnatyi. Look, the FTC spent almost 3 years investigating 
some of my clients in the food business, and finally they gave us a clean 
bill of health, fortunately. 

Mr. Brown. I have said you are a good lawyer. 

Mr. Arnau. I was lucky, if you want to know thetruth. But here, 
if I had taken those same attorney advisers from the FTC, and put 
them in some of the big national chains for 1 year, I would bet you 
every dime I have, which isn’t much, but I would wager that they 
will find they have violated, not once, but many, many times, the 
Robinson-Patman law and have obtained price discrimination, of 
course. 

Mr. Brown. I do not know how we do it, and I am confident the way 
the chairman has started out this food distribution study, that even 
if it takes 3 or 4 weeks, Congressman Roosevelt and this committee 
are going to get to the bottom of some of this. 

Mr. Roosevert. Try. 

Mr. Brown. Going totry at least. I would like to see more agencies 
of the Government, if it takes a whole crew of cost accountants, go in 
and find out whether the suspicions and fears are well grounded on 
this price discrimination matter. 

Mr. Arnati. Congressman, let me say this, here is another bad 
thing. So supposing they go in and find they are guilty as all get 
out, which they would, I believe. You know what they do? They 
file a cease and desist order complaint against them and when they 
come in and deny, but by agreement they go under an order whereby 
they won’t do it any more. And then if they do it again, they go 
under another order. It would take three, as I recall it, Brother 
MacIntyre—two offenses before you can go into a district court to 
get an injunction. So what I am saying is 

Mr. Roosrve.t. I would just say, though, we are happy to be able to 
report that the Senate has passed a bill which will eliminate that, and 
the House Judiciary Committee yesterday reported to the House that 
same bill. It will be acted on shortly, and I think that at least will 
be an important step. 

Mr. Arnaut. Good. Mr. Chairman, my thinking is that when once 
some one has violated, they ought not to have the book thrown at 
them that time, but from the next time it ought to be. In other words, 
the first order ought to stop them, and then if they go on and violate 
it, they are in trouble. 

Mr. Brown. I want to just say amen to that. I have just been 
here 3 years, but I get the impression, from the more studies we 
make, that if Woodrow Wilson and Teddy Roosevelt, and some of 
the people who really fought for antitrust legislation, could come 
back here and see the results, they would be disappointed in the anti- 
trust laws, the way they have worked, because they have not really 
been enforced the way they were intended. 

Would you think that might be true? 

Mr. Arnau. All I would say, Congressman, in that regard is this, 
that any American who has eyes to see or ears to hear, who contem- 
plates the American economic scene today, would have to conclude 
that there has never been in the history of the United States, from 
its founding up until now, as much unbridled monopoly cartel opera- 
tions as we have here today. Therefore, it follows that the antitrust 
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laws, either by inadequacy of the provisions thereof or the enforce- 
ment, have failed dismally and utterly to do the job of freeing Amer- 
ica from monopoly control and keeping it free. Yes, sir. 

Mr. Roosrveir. Governor, what you said earlier was that if that 
is allowed to continue, we will come to the day when we are sure as 
we can be of anything that we have state socialism because the Gov- 
ernment will have to take 

Mr. Arnau. It follows. Look, if you submitted to the people a 
choice between business domination, lock, stock, and barrel, of their 
lives, their fortunes, their futures on the one hand, and Government 
domination of their lives, their fortunes, and their futures on the 
other hand, if you submitted those proposals to the people, they would 
vote overwhelmingly for state socialism. Because they would figure 
they were part of the Government and they may not be part of this 
big business empire. Now that is a sad choice, and it is a choice I 
hope America will never be called on to make. But if we are not 
going to be called on to make it, we had better get on with our knit- 
ting, we had better get on with the job at hand. We have tarried 
and dillydallied too long. 

Mr. Brown. Governor, I think you have made an excellent. witness 
before this committee, and I think we need a few revival meetings 
on the free enterprise system. 

Mr. Arnaut. Competitive, competitive free. With that amend- 
ment, Mr. Congressman. 

Mr. Roosevetr. Thank you again, Governor, and we are very grate- 
ful to you. 

Mr. Arnau. Thank you so much. 

Mr. Roosevetr. Mr. Schauffler, will you come forward now? 

Mr. Schauffler, we have imposed a little bit on your time. I do 
not know what you would prefer to do. If you want to give your 
statement in full, of course, we would be glad to hear it, or if you 
want to summarize it, and then allow questions, or whatever proce- 
dure would suit you best, we would be happy to have you follow. 





STATEMENT OF HARRY K. SCHAUFFLER, EXECUTIVE DIRECTOR, 
NATIONAL FROZEN FOOD DISTRIBUTORS ASSOCIATION 


Mr. Scuavurrier. Mr. Chairman, I enjoyed Governor Arnall’s 
testimony, and his experience and the way he expressed it so well. 
I only wish you had kept him on all morning. 

I have a statement here which I would be glad to leave with the 
committee. I would like to just brief it and hit a few high spots, if 
Imay. 

Mr. Roosrveir. That will be fine. Your statement will be inserted 
in the record at this point. 

(The statement referred to follows :) 


PREPARED STATEMENT OF HARRY K. SCHAUFFLER, EXECUTIVE DIRECTOR OF 
NATIONAL FROzEN Foop DIstrisutors ASSOCIATION 


Mr. Chairman and distinguished members of the subcommittee, my name is 
Harry K. Schauffler, executive director of the National Frozen Food Distributors 
Association, with headquarters in New York City and members located in all of 
the 50 States. In behalf of the association I welcome this opportunity to thank 
you for this invitation to appear before your committee, particularly at this 
time when you are so appropriately contemplating an investigation of why the 
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food industry is getting so tough for the small operator who is honest, efficient, 
and progressive. 

In the course of their daily operations each one of our member wholesalers 
has become seriously concerned about the plight of the average small grocer, 
not caused through any failing of the grocer, but due in considerable measure 
to loopholes in Federal legislation. These loopholes play into the hands of food 
chains who are all too happy to be able to use such legalized clubs to crowd 
junior competition to the wall. The result is that weekly we find more and 
more examples of independent grocers going out of business or selling out to 
big chain competition. 

This is a real disservice to all American consumers because as a rule the 
corner grocery marked for extinction is the one nearby that can save the home- 
maker travel, time, and money. In addition, the grocery owner is usually willing 
to work long hours and give personalized services early and late. Further, he 
is progressive in the things that count to all of us—nutrition and appetite ap- 
peal. Improved food items invariably are found first in the independent 
grocery store since chain managers are not permitted to offer any thing until 
after there is an already established consumer demand. When this formerly 
widespread type of genuine personalized-service store disappears from a given 
community it is only a matter of time before the triumphant chain monopoly 
is in position to dictate what customers can buy and at what price. ~ 

We can hardly stress sufficiently that most of these small grocers are going out 
of business not due to lack of imagination or efficiency but because the cards 
are stacked against them by chain buying practices and legalized dictator power. 
The nearby chainstore may be no bigger and much less efficient than the inde- 
pendent grocery store. But the buyer for this chain competitor is not content 
to demand from the processor the lowest price at which a retailer can buy 
(which would insure fair competition). He demands and secures the lowest 
price at which a wholesaler can buy. Next the chain insists that the processor 
and warehouser absorb much of the typical wholesaler expenses such as in- 
ventory investment, storage costs ete. Having achieved a discriminatory direct 
deal, the chain buyer is not yet content but often shortcuts further on whole- 
saler delivery expenses by employing unrefrigerated trucks. His attitude seems 
to be: “The public be damned. They get it from us cheaper and won't know 
that quality can’t be protected under our mass buying and handling practices.” 
That is the kind of competition that is putting able independent grocers out of 
business in every section of the Nation. 

If previous testimony may have left you with the notion that the food business 
is a jungle in which continued existence depends upon perpetual awareness of the 
predators lurking in the shadows, we can do nothing more than agree that such is 
the case. But it is a jungle with a difference. In nature’s jungle there is a 
balance between those who are eaten and those who do the eating. If the 
animal predators, in their greed, should slay all of the gentle, grass-eating ani- 
mals, they, too, would then perish for lack of food. 

But in the food jungle this balance is fast disappearing. Most of those in this 
room may live to see the day when only the corporate predators remain, but 
your children must continue to eat, even though the choice and the price is 
dictated to them. 

Once upon a time the food industry was a four-layered business. The farmer 
grew the food. The processor prepared it for consumption. The wholesaler 
bought it from the processor and distributed it to the retailer who sold it to the 
consumer. 

The corporate chains have changed that. They were smart enough not to 
launch a direct attack on the popular corner grocer. Rather the first man to go 
out of the chain scheme was the wholesaler. He was eliminated when the chains 
began to bargain directly with the processor. The next man marked for extinc- 
tion was the processor himself. We are now witnessing his demise. This has 
already happened in some segments of the food industry. Most of the baked 
goods sold in the chains are now of their own manufacture. Some of the larger 
chains are now dealing directly with the farmer for their livestock. 

The death of the processor comes in many ways. In the canning industry it 
“ame aS an invitation to suicide. That is exactly what has happened to many 
of the small canneries. The chains, through the weight of their buying power, 
and by playing one small canner against another, forced them to sell their mer- 
chandise at less than the actual cost to the canner. When their machinery wore 
out, these canners were faced with bankruptcy because nothing had been possible 
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to be saved to replace it. This already has happened everywhere in our country 
to a great many of the small people in the canning business. Eventually, when 
none of the small canners are left who can be persuaded to give away their 
product, the chains, no doubt, will then buy up the bankrupt plants and operate 
them. The fact that they haven’t already done so often is proof only that there 
still are canners left who are willing to sell below legitimate production costs. 

The same is true of the much younger frozen-food industry. Most of the 
frozen foods now sold by the large chains bear the chains’ own brand names. 
They are packed in the plants owned by the packers of our industry—mainly the 
small- and medium-sized people. They are sold to the chains by these packers 
at prices that are below the actual cost of production. 

Why can this be so? It is inevitable when a hard-up packer is offered a huge 
order that will allow him to run his plant at full capacity during the packing 
season. This makes for greater efficiency and there is always the hope that that 
part of the pack put up under the packer’s own label can be sold at a high enough 
price to show a profit for the season. 

What is forgotten is that the high-priced merchandise under the packer’s 
label must compete with the low-priced product sold to the chain. In this 
unequal battle there is a year-by-year erosion in the sale of the packer’s brand 
and his dependence on the chain increases year by year. This is the pattern 
already followed by the canning business. Only the fact that frozen foods are 
a newer industry explains why we haven’t yet had the wave of bankruptcies 
that occurred in canning. We've had some already. More will follow inevitably 
as the machinery wears out. 

The hold that the chains already have on the frozen food industry is cause for 
thought. Our largest selling product is orange juice. Fortunately, we have 
very reliable statistics covering the sale of orange juice. We don’t have them in 
such detail for our other products. But we do have them for orange juice, 
thanks to Uncle Sam. 

These figures collected at Government expense show that a short decade ago 
indpendent grocers pioneered in introducing frozen orange juice and educated 
consumers throughout the Nation to want same. Now turn to the figures for 
1957: the three national chains—A. & P., Safeway and Kroger—sold 37 percent 
of the frozen orange juice sold at retail. The smaller chains sold 43 percent 
and the independent retailers only 20 percent. 

To me those are frightening figures. Three men are in control of more than 
a third of our business. And a few more chain buyers are in control of a large 
part of that other 43 percent done by the smaller chains. 

If I were a Florida orange grower I would be badly frightened by such a 
situation. More than a half of Florida’s biggest crop is now used to make 
frozen orange juice. And just a handful of men are in a position to say whose 
oranges will be sold in their stores, and at what price, once oranges are in 
plentiful supply again, as they soon will be when the effects of last year’s freeze 
are dissipated. 

These few powerful men who control so much of our business are not con- 
siderate men, who may be counted upon to use this power sparingly. They can’t 
be and hold their jobs. The circumstance of competition in food retailing is 
such that if one large chain buyer wrings an extortionate price from a desperate 
packer the buyers for the competing chains must do as well or better in order 
for their selling prices to remain competitive. 

This constant chain pressure for a lower and still lower price is beggaring all 
others in our business. What has happened to the poultry growers has been 
described by Roy Miller, editor of Food Field Reporter. In an editorial in that 
authoritative publication, Mr. Miller had this to say: 

“Tt will be interesting to see if the chains take the cue and do something to 
solve ‘the great broiler dilemma’ or whether they will wait until they are 
bludgeoned about the head by the force of law. For, if something isn’t done, 
it is certain that the broiler industry will attempt a radical solution with the 
help of Government. The situatien has just those qualities that many a politician 
would love to air via a congressional investigation. And the big distributive 
companies would be certain to emerge with black eyes.” 

“Here is un outline of the current picture, and it isn’t a pretty one—a chain 
is getting ready for a major broiler sale. It canvasses the sources of supply 
asking not what is the price but proclaiming how much it will give. The pro- 
ducers resist, but broilers may not be kept too long, and the supply mounts. 
Finally, someone sells. Thus, a market is created and the young chickens go 
into distribution at prices that mean little more than cost recovery for the 
producers and straight loss for the chains. 
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“We said the chains, for the news that one of the major outfits has gotten 
broilers at this price cannot be kept secret and soon everyone is getting the 
price forced by the one or two. ; ; 

“Finally, the big broiler sale breaks on Thursday at a price equal to invoice 
and sometimes even less. The public rushes to buy, filling their freezers and 
refrigerators with an inventory that will last 2 or 3 weeks, by which time a new 
broiler sale will be staged and the process repeated. 

“Next Monday, after the sale, the chains, done with their price orgy, mark 
up the chickens to exorbitant heights, anywhere from 35 to 49 cents a pound, in 
an effort to recoup their losses. The result is that demand falls flat. Broiler 
movement is next to nothing and supplies begin to pile up in the warehouses 
of the processors. The stage is being set for a repeat of the profitless per- 
formance.” 

The ways of the buyer are those of the jungle. Here is his portrait, as painted 
in last November’s issue of Quick Frozen Food magazine : 

“One medium-sized prepared food packer relates the following experience 
which, far from being unusual, is frequently the rule: ‘In order to break into a 
big chain account, said this packer, ‘I almost eagerly agreed to give a very sub- 
stantial amcunt of free merchandise. Our agreement was that the free-mer- 
chandise deal would extend for a period of 2 months. In other words, a free 
case with every so-many cases purchased during that period. At the end of 2 
months, if the product had established itself, the free merchandise would end 
and the product would be purchased on a regular basis. 

“‘Out went the other brand that had been in this chain’s cases and in went 
my brand. 

“*A few days before the 2-month period expired, I was called into the buyer’s 
office and given a flimsy play of words to the effect that I had not kept faith 
with them. My orders were canceled and they went back to their old brand.’ 

“Sounds like poetic justice, doesn’t it? The villain got it in the end and right 
triumphed. The true story is somewhat different. 

“The old packers, faced by the reality that they had lost a big account unless 
something was done, naturally inquired by what method they could expiate 
their sins and return to good graces. After being permitted to cool their heels 
a little, the light was gradually revealed unto them. It was a matter pure and 
simple of free enterprise and the competitive system. ‘They had been underbid 

“If they could at least meet and preferably better the offer of this other 
packer, the decision would be reconsidered. A few days before the free mer- 
chandise offer of the invading packer terminated, the store, taking a truly pa- 
ternal view, and remembering the long and tender business relationship they had 
previousiy enjoyed with this packer, accepted him back into the fold. 

“Of course his new price now amounted to a perpetual deal, but that was his 
worry, not theirs. If he had not come around, sooner or later another packer of 
a similar product would have come along with a special introductory offer and 
the story would have repeated itself. 


“Are all buyers this way? Of course not, but they had better swiftly catch on 
or they won’t stay buyers long. 

“Why? Economically, the buyer who plays it down the alley is putting his 
stores at a competitive disadvantage with those who are getting free merchan- 
dise. These practices are no longer a secret. It has become a contest among 
buyers to see who can get the most free merchandise. Buyers within an or- 
ganization brag at their lunch hour about what they’ve been able to snag. 

“The few buyers who have not sought free frozen foods have been pressured 
by their bosses to get the stuff. The implication being that if they’re not getting 
it for the company they must be getting it for themselves.” 

That’s a pretty accurate description of the food business. The picture isn’t a 
pretty one. Every man for himself and let the devil take the hindmost, par- 
ticularly if Federal laws in practice prove biased in favor of the big bully. 

Naturally, in such a situation, the little fellow who lacks the huge buying 
power of the chains gets nothing but crumbs, if that. It’s fairly obvious that 
the packers of our industry, with a few exceptions, are forced to various legal 
expedients in order consistently to sell their products to the chains at lower 
prices than they do to the independent trade. 

In that connection, I would like to introduce into evidence a letter that we 
received this week from one of our member wholesalers—a small businessman 
who serves small, independent retailers: 

“An incident occurred today that seems to me should be aired by our associa- 
tion. My wife called a New York broker to place an order for turkey chunks 
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and Virginia ham slices, which, according to the broker’s price list, were offered 
on the basis of 1 dozen free of charge per store with a minimum of 1 dozen 
purchased per store on first orders only one time around. The man she 
spoke to informed her that this price list should not have been sent to us. It was 
only for chains. The best they could do for us was 1 case free with 10 cases 
purchased. 

“Almost an hour later I arrived at the office and heard the above story. I 
immediately called the broker and asked him what was the score. He assured 
me that it was all a mistake and that a letter would be forthcoming, stating that 
the offer had been withdrawn. 

“T don’t believe the offer will be withdrawn, or if it is, it will be withdrawn 
only from us. We have a market for these products and would like to carry 
them, but not if some of the chains offer them at extremely low prices based 
on their getting one free with one purchased.” 

If the matter described in the above letter was an isolated incident, it would 
be quickly forgotten. But it isn’t isolated. It’s a typical incident in the sales 
pattern of our industry—where everything is a deal and the haves get them 
and the havenots don’t get them. 

The practices and cases cited above may help to an understanding of why 
wholesalers throughout the Nation have become so concerned about the plight 
of the independent grocer who furnishes personalized service so handy around 
the corner, who is such a pioneer in offering new and better items, and yet 
who is on his way out because of the buying practices dictated by powerful 
chains who refuse to meet him in fair competition. 

The food processor’s hands are tied by the very size of the dictator and the 
present applications of the Robinson-Patman Act. Only the wholesaler can service 
and keep the independent store on a competitive basis, provided the chain buyer 
can be required to compete only on fair terms. 

It is not surprising that the chains have spotted the vulnerable point of 
attack that will inevitably topple all aggressive independent retail competi- 
tion—simply undermine the strong supporting base offered by the independent 
wholesaler. 

The direct deal, forced upon the processor in order to eliminate the whole- 
saler from the chain’s scheme of operations, does not eliminate the wholesaler 
function, of course, because the latter is a vital cornerstone in our American 
system of distribution. Only its costs are concealed by being absorbed else- 
where. The processor who is forced to a no-profit deal with a chain must 
make his profit elsewhere if he is to survive, usually through higher prices 
charged the consumer who buys the same item handled with equal or even 
improved efficiency by the wholesaler and independent retailer. 

The chain itself does not absorb much of the actual wholesaler costs. In 
place of having the local ready-to-serve wholesaler invest in inventory and 
pay the year-round cost of storing so many brands of popular foods the chain 
forces these proper wholesaler costs back upon the processor. Out-of-stock 
costs are just penalties for the consumer as are the losses of quality when 
financial shortcuts in unrefrigerated trucks and store failures in supervision 
make proper zero temperatures a joke. 

Whether the present alarming trend to eliminate all independent retailers 
and wholesalers from the huge food industry and to leave all customer selec- 
tions and prices to the mercy of a few giant retail chains, a trend which may 
ultimately engulf all other industries as well, whether this trend shall be allowed 
to continue to its logical conclusion is squarely in the lap of the Congress. 

A number of worthwhile approaches to solving this problem have been sug- 
gested by eminent Members of both Chambers. Because our wholesaler mem- 
bership is so close day by day to these urgent problems of retailers we believe 
you will value their feeling that the simplest and most direct legal approach 
to the basic problem is the best; namely, to require that retail chains act like 
retailers when competing with independent retail stores, that both buy on a 
fair basis at the same price with the same concessions offered all retail com- 
petitors in the area for volume, prompt payment, promotion of brand and 
other services which are to the mutual advantage of the brand and the consumer. 

In the opinion of our individual members and of the officers and directors of 
the National Frozen Food Distributors Association as proponents of sound 
practices that will bring more and more nutritional items prepared at the peak 
of perfection into every American home, the best and simplest approach to the 
problem is embodied in the mandatory functional discount legislation now pend- 
ing before both House and Senate Judiciary Committees. Such proposed amend- 
ment to the Robinson-Patman Act would, if enacted, require the processor to 
sell to the wholesaler as a wholesaler and to the retailer as a retailer thereby 
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enabling the progressive independent grocer who buys from the wholesaler- 
distributor to compete on fair terms with the large chain which may prefer 
for other reasons than price or concessions to buy direct from the processor. 

Such legislation offers the best prospect of saving the day for the independent 
food store and the independent wholesaler. We submit that it will go far to 
restore the healthy competitive balance between grower, processor, wholesaler, 
and retailer which has been so successful in the past in lifting this Nation to 
premier rank not only with the best-fed populace but with a wider choice of 
nutritious, appetite-appealing foods than are distributed anywhere else on earth. 

Mr. Roosrvetr. Proceed, sir. 

Mr. Scuaurrier. My name is Harry K. Schauffler, executive director 
of National Frozen Food Distributors Association with headquarters 
in New York and members located in all of the 50 States. 

In behalf of the association, I certainly appreciate this opportunity 
to be here, particularly when your committee is considering an in- 
vestigation of such an important subject as why the small operator 
has a 1 tough time in this day and age when he is not necessarily any- 
thing but “honest and efficient and progressive. 

And parenthetically, I think in the course of your investigations 
you may find the frozen food industry rather of a key to some of the 
problems that you are looking into. Because, it is quite young which 
means it has inherited most of the sins of the older members of the 
food family, and it also has a few juvenile delinquency ideas of its 
own that it has brought into the food business. So it gives you a little 
microcosm to check into. 

Mr. Roosevett. I can assure you, Mr. McIntyre will be following 
up that suggestion. 

Mr. Scuaurrter. Well, these wholesale distributors whom we talked 
with, and whose sentiment we tried to gather and represent to you, 
are themselves merely middlemen in that they see the faults both 
of the processors and the packers and of the retailers on the other 
side. So they, being in the middle, have a pretty good balance judg- 
ment as to what the situation is in that connection. 

Now in the course of their daily operations each one of our member 
wholesalers has become seriously concerned about the plight of the 
average small grocer, not caused through any failing of the grocer 
but due in considerable measure to loopholes in Federal legislation. 
And these loopholes play into the hands of food chains who are all 
too happy to be able to use such legalized clubs to crowd junior com- 
petition to the wall. The result is “that each week we find more and 
more examples of independent grocers going out of business, or selling 
out to big national chain competit ion. 

It does not make too much difference to your wife, and to my 
wife whether the small grocer has been forced to sell out to the big 
chain, which closes his shop and sends her to the nearby chain super- 
market, or whether he merely goes bankrupt and disappears from 
the scene. She has no other choice but to go to that chain super- 
market. 

Now this is a real disservice for all of the consumers when the small 
grocers disappear as the Governor has pointed out, because as a 
rule the corner grocery, marked for extinction, is the one nearby that 

‘an save the homemaker travel time and money. And in addition, 
the grocery owner is usually willing to work long hours and to give 
person: alized services early and late. F urther, he is progressive, ‘and 
that is the thing I really want to stress, he is very progressive in the 
things that come to all of us, nutrition and appetite appeal. The im- 
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proved food items—the frozen food business has been distinctly a 
field of improved food items—invariably are found first in the inde- 
pendent grocery store. Every chain manager has “stops,” he cannot 
put up anything in front of customers which has not already achieved 
public demand. So when this formerly widespread type of genuine 
personalized service store disappears from a given community, it is 
only a matter of time before the triumphant chain monopoly is in 
position to dictate what customers can buy and at what price. 

Now we can hardly stress sufficiently that most of these small grocers 
are going out of business, not due to lack of imagination or efficiency, 
but because the cards are stacked against them by chain buying prac- 
tices and legalized dictator power. And when I refer to “chain”—I 
am briefing this—I think it should be clear that I am referring to the 
national chain. The national chain, by and large, is the same in its 
operations in any section of the country. We can find no differences 
between them in their quick copying of each other. 

There are a number of small local chains which might provide an 
exception—that are strong enough in their local community, or smart 
enough, that they do not follow the pattern of the national chains. 
And when I say “chain” I should make the exception that way. So if 
you will just regard these as national chains I am speaking about— 
there are no exceptions there. 

The buyer for this chain competitor is not content to demand from 
the processor the lowest price at which a retailer can buy, which would 
insure fair competition. He demands and secures the lowest price at 
which a wholesaler can buy. 

And next the chain insists that the processor and warehouser ab- 
sorb much of the typical wholesaler expenses such as inventory invest- 
ment, storage costs, and the like. Having achieved such a discrimina- 
tory direct deal, the chain buyer is not yet content but often short- 
cuts further on wholesaler delivery expenses by employing unrefriger- 
ated trucks. His attitude seems to be, “The public be damned; they 
get it from us cheaper and won’t know that quality cannot be protected 
under our mass buying and handling practices.” 

Now that is the kind of competition that is putting able, independent 
grocers out of business in every section of the Nation. 

I go ahead in this prepared statement to say something about this 
jungle of competition which has not been touched very much by any 
Government regulation, which has not been pursued by enforcement 
authorities as has been brought out. It is essentially the pattern that 
the big national chains have established. It has been true in the 
canned goods business long before the frozen food business, and the 
frozen food business is following the same patterns. 

Dun & Bradstreet recently reported the failures of the frozen food 
processors who have been crowded to the wall primarily by the prac- 
tices of some cf the chain buyers. The rate was about three and four a 
year for 5 years preceding 1955. It has now stepped up for the last 3 
years to seven a year. Presumably the trend will continue with the 
failures of the people who cannot replace their business when the plant 
is worn out, at the prices at which they have been forced to sell by 
domination of the big retailer. Specifically from the frozen food in- 
dustry, which I say is following the same pattern, making some of 


those same mistakes, we have a rather interesting figure which I would 
like to read to you. 
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The hold that the chains already have on the frozen food industry 
is cause for thought. Our largest selling product, as you may know, 
is orange juice. ‘That has been the Cinderella product of the industry 
which has become commonplace in most homes and has been a tre-_ 
mendous seller in stores throughout the country. We have very re- 
liable statistics covering the sale of orange juice. We donot have them 
in such detail for most other products, but we do have them for orange 
juice, thanks to Uncle Sam. 

These figures, collected at Government expense, show that only a 
short decade ago independent grocers pioneered in introducing frozen 
orange juice and in edu ating consumers throughout the Nation to 
want the same. In every State in the Union the independent grocer 
brought the frozen concentrate to the attention of the public and the 
public said “This is good, this is convenient.” Even Mr. Roosevelt’s 
constituents in California began trying frozen concentrate from Flor- 
ida and found it was not bad. It was the independents that brought 
that to pass and made it the No. 1 item in frozen food sales. 

Now turn to the Government figures for 1957. The three national 
chains, A. & P., Safeway, and Kroger, sold 37 percent of the frozen 
orange juice sold at retail. The smaller chains sold 43 percent and the 
independent retailers only 20 percent. The boys that started it all, 
that built consumer demand throughout the Nation, sold only 20 per- 
cent. To me those are frightening figures. Three men are in control of 
more than a third of our business, and a few more chain buyers are 
in control of a large part of that other 43 percent done by the smaller 
chains. 

Now if I were a Florida orange grower, I would be badly frightened 
by that situation. More than a half of Florida’s biggest crop is now 
used to make frozen orange juice. And just a handful of men are ina 
position to say whose oranges will be sold in their stores, and at what 
price, once oranges are in plentiful supply again, as they soon will be 
when the effects of last year’s freeze are dissipated. 

These few powerful men who control so much of our business are 
not considerate men, who may be counted upon to use this power 
sparingly. ‘They cannot be and hold their jobs. The circumstance 
of competition in food retailing is such that if one large chain buyer 
rings an extortionate price from a desperate packer, the buyers from 
the competing chains must do as well or better in order for their 
selling prices to remain competitive. 

I have put in the record three different illustrations from two of 
the leading food publications in the country discussing the poultry 
situation and the typical packer situation with frozen foods, and also 
a letter which has just come in from one of our members showing the 
difference between being offered 1 case free for 10 purchased as 
against 1 case free for 1 purchased, which latter was exclusively for 
the chains, the competitors of his local retailers in that same area. 

I hope that you will have time to study these because I think they 
bring out the difficulties of what the local retail grocer must face in 
such competition, not because of any inefficiency on his part, but be- 

cause of the buying power and dictatorial power of the large national 
chain and of those who follow after it. 

A number of worthwhile approaches to solving these various prob- 
lems that have been discussed here this morning “have been suggested 
by eminent members of both Chambers of Congress—because this 
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problem is definitely in the lap of the Congress if it is to be solved. Be- 
cause our wholesaler membership is so close day by day to these urgent 
problems of retailers we believe you will value their feeling that the 
simplest and most direct legal approach to the basic problem is the 
best, namely, to require that retail chains act like retailers when com- 
peting with independent retail stores, that both buy on a fair basis at 
the same price with the same concessions offered all retail competitors 
in the area for volume, prompt payment, promotion of brand and other 
services which are to the mutual advantage of the brand and the con- 
sumer. Legislation such as the Governor has outlined to you for the 
functional discount is along that line. It looks as if it would do the 
job of forcing a wholesaler to stay a wholesaler, a retailer to stay a re- 
tailer, when they are involved in legal practices specifying what is 
sound and right in a competitive world. That way we will keep a free 
competitive world with the grower, the processor, the wholesaler, the 
retailer each competing against each other for a better American 
economy, which we all believe can be done, but which can be lost. 

Thank you very much. 

Mr. Roosevetr. Thank you very much, Mr. Schaufiller, and I want 
to assure you we will read these examples with great care. Because 
as you point out, they are the specifics of the situation which we must 
have if we are going to have a complete record. 

I have only one question, Mr. Schauffler, because I think we have 
covered the ground fairly well this morning. 

I notice you make the statement the chain itself does not absorb 
much of the actual wholesaler costs. In other words, he passes on 
those wholesaler costs either to the manufacturer or the producer? 
Is that in essence what he does? 

Mr. Scuaurruer. That is correct. The chain operation, the inte- 
grated operation coming down through, of course, should have exactly 
the same problems. You have the same packaging problems, you have 
the same storage problems—strawberries picked now being ready next 
January for when the consumer wants them and all of those. Now 
obviously, if the wholesaler must commit himself today to buy straw- 
berries, he has to put up a substantial investment in behalf of all his 
local retailers. If the chain says “Look, this is the amount of straw- 
berries we are going to buy next January, you save those for us, you 
pay for the storage all along the way,” the chain is not buying, you 
see, at the same price that the wholesaler is. Although theoretically 
he is getting a wholesale price, he is getting better than a wholesale 
price. The same thing comes into your advertising. 

One of the points that interested me in your earlier question was that 
perhaps we are not telling the story to the American public. The 
chains are telling their story at the processors’ expense. Here isa full- 
page advertisement in your paper this morning which says here and 
here and here are very low prices. If you go into that chain store and 
compare it with the independent store down the block, you would as- 
sume that the chain is underselling the independent for 10 percent per 
item. But, if you go in and compare you will find in many cases 
they may be over the independent. But the things that they are brag- 
ging about are the things which are the showcase things, the illusion. 
Then they are not even paying for the ad. The particular national 
packer, canner, whoever it may be, is giving them advertising in order 
to tell the public how cheap the chain prices are, the chain hoping of 
course the public will assume, as they usually do, the whole chainstore 
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offerings are that cheap. They are not, it is just a few items on 
specials. , ’ 

Mr. Rooseverr. That is a very important point. And I think the 
other important point is that the general public has the idea that 
maybe the wholesaler is performing a function which can be elim- 
inated, and thus save the consumer the cost of whatever the whole- 
saler was doing. And I think it is important, as you have well pointed 
out just now, to make sure the people understand that these are func- 
tions which are transferred to someone else, that someone has to do 
them. 

Mr. ScHauFrrier. Exactly. 

Mr. Roosrevetr. They are not something you can just wipe off the 
map. And if we can ever get this story across, I think the general 
public will understand the situation more clearly. 

Mr. Avery, do you have any questions? 

Mr. Avery. I believe not. 

Mr. Roosrvetr. Mr. MacIntyre? 

We want to thank you very kindly, sir. We appreciate your waiting 
so long to be heard. 

The committee will stand adjourned until 3 o’clock this afternoon, 
at which time we will have the representatives of the U.S. Department 
of Agriculture who has been assigned by Mr. Wells, the senior man 
present. 

The two gentlemen who will be present are Mr. Lennartson and Mr. 
Pierce, and we are told they are fully informed and able to testify con- 
cerning the problem of the proposed order abolishing labeling and 
the brand part of the medium. 

The committee will now stand adjourned until 3 p.m. 

(Whereupon, at 11:45 p.m., the committee was recessed, to reconvene 
at 3 p.m., of the same day. 


AFTERNOON SESSION 


Mr. Roosevett. The subcommittee will come to order, please. 

This afternoon the subcommittee has invited, and we are very appre- 
ciative of the acceptance of the invitation, Mr. Roy Lennartson, Dep- 
uty Administrator of the Agricultural Marketing Service, U.S. De- 
partment of Agriculture, who is accompanied by Mr. John C. Pierce, 
Deputy Director of the Livestock Division, Agricultural Marketing 
Service, and Mr. Nathan Koenig, Special Assistant to the Adminis- 
trator, U.S. Department of Agriculture. 

Gentlemen, may I just for background say that the reason we have 
asked you here is because of the release of May 25 by the Department, 
with which I am sure you are familiar. And if there is no objection 
from members of the committee it will be entered at this point in 
the record. 

(The release dated May 25, 1959, is as follows :) 

U.S. DEPARTMENT OF AGRICULTURE 
WASHINGTON, May 25, 1959. 
USDA ConsIDERS SUSPENDING FEDERAL GRADING OF LAMB 
Consideration is being given to suspension of the Federal grading of lamb 


and mutton carcasses on August 1, the U.S. Department of Agriculture an- 
nounced today. 
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The Department stated that such action was proposed initially by the Na- 
tional Wool Growers Association. Subsequently, opinions were sought from 
other industry groups representing producers, feeders, packers, wholesalers, and 
retailers. 

Some feeder and packer groups have supported the belief that Federal grad- 
ing is a detriment to merchandising lamb. However, other producers and pack- 
ers as well as wholesalers and retailers have urged continuance of this volun- 
tary service as an aid to efficient and orderly marketing of lamb. In issuing 
the statement today, the Department emphasized that additional factual informa- 
tion concerning these opposing positions is invited. 

Notice that the Department is considering suspension of Federal lamb and 
mutton grading on August 1 will appear in the Federal Register on May 28. All 
persons interested in this matter should submit written statements, data, and 
comments to the Director, Livestock Division, Agricultural Marketing Service, 
USDA, Washington 25, D.C., before June 22, 1959. 


Mr. Roosrverr. The release was called to our attention by a witness 
before the committee 2 days ago. It seems to us imperative that in 
the interests of the small business people concerned that we consult 
with you, and, if possible, get as much information as we could about 
the Department’s action, and, perhaps, go over with you some of the 
feelings of the committee members and at the same time see if we 
could be of any assistance in, perhaps, making certain that there 
would be a hearing for those, including the consumers, whom we felt 
had not properly been notified of the action as mentioned in the 
release by the Department. We have found no fault with the Depart- 
ment, but it was because they were simply not on the list that nor- 
mally is used by the Department. And we felt that there was suffi- 
cient consumer interest in this-that if it had been brought to their 
attention, to make it important that we find some way of making sure 
that the general public understood what might happen, should the 
Federal] grading of lamb be discontinued. 

I would like to submit for the record at this time to show the im- 

ortance which we attach to the issue, this sheet from the Washington 
Post and Times Herald, dated Thursday, June 25, 1959, which is an 
ad of the Giant Food Stores—on page C-11, in which, in the left- 
hand box, under the heading, “What Makes Giant Topnotch Lamb 
the City’s Finest.” 'They include 51% lines of description of Govern- 
ment grading, obviously pointing out that Government grading 
means something to the consumer in his judgment of what he is buy- 
ing, as to the value of the product. 

At the top of the ad, in the right-hand corner, there is what one 
could see would be the beginning of labeling, should there be no 
Government labeling. For instance, this is described, just above the 
“shoulder lamb chops at 69 cents a pound,” with the heading, “Giant 
Topnotch Genuine Spring.” 

nd going on down the line into the other varieties, in each in- 
stance the label, “Giant Topnotch” is stressed which would clearly 
indicate that it would be not much of a step to having “Giant Top- 
notch” become the name that the public was sold on, rather than the 
Federal grading of the meat, which it seems, at least to this member 
of the committee, is of great, great value in cutting down on the pos- 
sibility of overemphasis of grading against actual description of the 
meat which is being purchased. 

(The newspaper ad is as follows :) 
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Mr. Roosrvetr. Perhaps, also, the members of the Department 
would like to review a statement which I put into the Congressional 
Record yesterday. I will insert it at this point in the record, without 
objection. 

(The statement referred to follows :) 


[Congressional Record, June 24, 1959]; 
USDA Proposes DISCONTINUANCE OF LAMB GRADING 


(Mr. Roosevelt asked and was given permission to extend his remarks at this 
point in the Record.) 

Mr. Roosevett. Mr. Speaker, Subcommittee No. 5 of the House Small Business 
Committee, of which I am privileged to serve as chairman, this week opened its 
study of the food industry. 

The subcommittee was very much surprised and alarmed to learn from a rep- 
resentative of the Western Meat Packers’ Association yesterday that the De- 
partment of Agriculture has announced its intention to consider the suspension 
of Federal grading of lamb and mutton carcasses effective August 1, 1959. 

This is a matter of tremendous concern to the small businessmen in the pack- 
ing industry, and of even greater importance to the buying public. 

The protection given the consumer by Federal standards in the grading of 
meat is a long-established governmental service. The Department has been 
grading lamb since about 1925. The service is a self-supporting one in that com- 
panies who request it pay for the grading. 

Small businessmen in the meatpacking industry feel that this step will be 
ruinous to their business as well as costly to the lamb producers. They argue 
that the way to improve the service where it is necessary is to make needed 
changes, not to discontinue it. 

The U.S. Department of Agriculture’s Federal Meat Grading Service is volun- 
tary. Any owner of meat can employ a Federal meat grader at the rate of $5 
an hour to grade lamb, veal, or beef carcasses. The cost is a very small fraction 
of a cent per pound. When the carcass is graded Prime, Choice, or Good, by a 
Federal grader, the buyer knows that he is getting the quality of meat he desires. 
The buyer is not at the mercy of the largest advertising budget or fancily 
worded private labels. Retailers and consumers do and can have faith in the 
quality of the product when identified as carrying the Federal grade. Small 
packers and small food retailers benefit along with livestock producers and the 
consumers. 

On May 25, 1959, the Department of Agriculture issued a press release an- 
nouncement that the Department proposes to suspend Federal grading of lamb 
and mutton carcasses, effective August 1, 1959. Notice was given interested 
parties that the deadline for expressing their views on that proposal was June 
22, 1959. Representatives of small packers and others sought a postponement 
of that deadline. The Honorable Wright Patman, Democrat, Texas, chairman, 
House Small Business Committee, on June 17, 1959, joined the small businessmen 
in their request for a 30-day postponement. We are advised that the Secretary 
of Agriculture has granted the extension to July 6, 1959. However, that does 
not mean that the Secretary of Agriculture has made any change in his plans 
for the suspension of Federal grading of lamb and mutton to be effective 
August 1, 1959. 

From these circumstances it is clear that Federal grading of lamb and mut- 
ton is in danger of suspension and elimination. It appears that this action 
is imminent and is being taken without adequate consideration. The testimony 
presented to our subcommittee about this problem causes serious concern. It 
has been called to the attention of our colleague the gentleman from North 
Carolina, Hon. Harold D. Cooley, chairman, House Committee on Agriculture. 

It has been suggested to the Committee on Agriculture that this matter might 
merit its consideration. Also, it has been stated that Subcommittee No. 5 of the 
House Small Business Committee is planning to ask the Secretary of Agricul- 
ture to have a representative appear before the subcommittee and discuss the 
matter. I hope the full weight of public opinion will be brought to bear that the 
proposed action of the Department of Justice may be set aside. 


Mr. Roosrvetr. Would you, Mr. Lennartson, at this time present 
your remarks and give such information as you would like to the 
committee ? 
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STATEMENT OF ROY LENNARTSON, DEPUTY ADMINISTRATOR, 
ACCOMPANIED BY JOHN C. PIERCE, DEPUTY DIRECTOR OF LIVE- 
STOCK DIVISION, AND NATHAN KOENIG, SPECIAL ASSISTANT TO 
THE ADMINISTRATOR, AGRICULTURAL MARKETING SERVICE, 
U.S. DEPARTMENT OF AGRICULTURE 


Mr. Lennartson. We sincerely appreciate the courtesy extended by 
you to have us come up and meet with the committee on this particular 
problem with which you are faced. 

We will be very appreciative of any views and reflections you 
may have with respect to this rather knotty problem. 

I would like to present a statement, giving the background leading 
up to the problem that we are faced with here which, I think, would be 
helpful to you as to the source and the reasons why we have taken the 
steps we have taken. 

n January 29, 1959, the National Wool Growers Association passed 
a resolution at its annual meeting requesting that the Department of 
Agriculture immediately discontinue the voluntary Federal grading 
of carcass lamb. In this resolution, that association stated that lamb 
grading is proving detrimental to the efficient merchandising of lamb 
and is resulting in the production of overfat, wasty lambs which the 
consumers do not prefer. 

A similar resolution had been passed by the National Lamb Feeders 
Association on January 10, 1959. 

On February 13, 1959, Assistant Secretary of Agriculture Clarence 
L. Miller, who, incidentally, would have been here except for the fact 
that he is in Europe at the present time attending the FAO Confer- 
ence, replied to the National Wool Growers Association stating that 
the Department would look upon the discontinuance of lamb grading 
as a backward step in marketing. He stated that the Department 
would be glad to review any factual material that the National Wool 
Growers Association wished to present substantiating its allegations 
concerning the effect of lamb grading on that industry. 

At the request of the National Wool Growers Association, the De- 
partment arranged a meeting which was held in Washington on April 
17 to discuss the request to discontinue lamb grading. Representatives 
of 17 groups invited to attend this meeting representing the major 
segments of the industry—specialized lamb producers, lamb feeders, 
packers, retailers, and wholesalers. 

At this meeting strong statements both for and against the con- 
tinuance of lamb grading were presented. While some representatives 
of producers favored the continuance of lamb grading, most of the 
producer organizations strongly favored its discontinuance, as did 
one of the major organizations of meatpackers. 

Based upon the statements presented at the April 17 meeting, it 
appeared that the entire industry, including several farm organiza- 
tions, should have an opportunity to comment on this situation prior 
to the Department taking any action to discontinue lamb grading. 

Consequently, notice was published in the Federal Register on 
May 28 announcing that the Department of Agriculture was con- 
sidering the suspension of lamb grading on August 1, 1959, and invit- 
ing all interested parties to sibmit comments by June 22, 1959. At the 
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request of certain segments of the industry, the time for submitting 
comments has been extended until July 6, 1959. 

After all comments are received the record will be analyzed and 
carefully reviewed and an announcement as to the Department’s final 
decision on this matter will be made. 


(The notice of proposed suspension and the release of June 22, 1959, 
follow :) 


{Federal Register, Thursday, May 28, 1959] 
[7 CFR Parr 53] 
UNITED STATES STANDARDS FOR LAMB, YEARLING MUTTON, AND MUTTON CARCASSES— 
PROPOSED SUSPENSION OF FEDERAL MEAT GRADING SERVICE 


The Department of Agriculture has received requests from the National 
Wool Growers Association and the National Lamb Feeders Association that the 
grading of lamb, yearling mutton, and mutton carcasses, in accordance with the 
United States Standards, under the Federal Meat Grading Regulations (7 CFR 
Part 53, as-amended), issued under the authority of sections 203 and 205 of the 
Agricultural Marketing Act of 1946, as amended (7 U.S.C. 1622, 1624), be sus- 
pended. Such associations contend that the rendering of such service is not war- 
ranted under the present circumstances. 

Notice is hereby given in accordance with section 4 of the Administrative Pro- 
cedure Act (5 U.S.C. 1003) that the Department, pursuant to the aforesaid 
authority, is considering amending the Federal Meat Grading Regulations (7 
CFR Part 53, Subpart A, as amended), effective August 1, 1959, to suspend 
the Federal meat grading service under said regulations for the determination 
of the grades of lamb, yearling mutton, and mutton carcasses in accordance 
with the United States Standards (7 CFR Part 53, Subpart B, as amended). 

All persons who desire to submit written data, views or arguments in connec- 
tion with this matter should file the same with the Director, Livestock Division, 
Agricultural Marketing Service, United States Department of Agriculture, 
Washington 25, D.C., on or before June 22, 1959. 

Done at Washington, D.C., this 25th day of May 1959. 


CLARENCE L. MILter, Assistant Secretary. 
[F.R. Doc. 59-4491 ; Filed, May 27, 1959; 8: 50 a.m.] 


U.S. DEPARTMENT OF AGRICULTURE 
WASHINGTON, June 22, 1959. 


TIME EXTENDED FOR COMMENTING ON PROPOSAL To SUSPEND LAMB AND MUTTON 
GRADING 


The U.S. Department of Agriculture today extended until July 6 the time for 
filing comments on its proposal to suspend Federal grading of lamb and mutton 
earcasses on August 1. 

In extending the time, USDA said considerable interest has been shown in 
this proposal and numerous comments have been received. The extension is to 
give an additional opportunity for interested persons to submit views on the 
proposal. 

Notice of the extension is scheduled to be published in the June 25 Federal 
Register. 

Interested persons should submit written statements, data, and comments on 
the suspension proposal before July 6 to the Director, Livestock Division, Agri- 
cultural Marketing Service, U.S. Department of Agriculture, Washington 25, D.C. 


Mr. Roosrvett. Thank you very much. 

Mr. Lennartson. I want to emphasize, Mr. Chairman, that the de- 
cision with respect to this proposal has not as yet been made. It will 
not be made until after July 6 when an analysis can be made of the 
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data, views, or arguments that have been submitted to the Department 
on this subject as of June 22, or subsequent to that date, and then it 
will be up to the Secretary to make his final determination with respect 
to this rather important service, whether or not it should be discon- 
tinued or continued. 

We recognize very frankly that it is an extremely important de- 
cision. It was for this reason that we strongly felt that everyone 
involved, everyone having an interest in this, from the producers 
through to the consumers, should have an adequate opportunity to 
reflect their attitudes in this respect. 

We will be happy to supplement our remarks in response to ques- 
tions, or if there is additional information that you may desire, we will 
be happy to provide it for you. 

Mr. Roosrvetr. May I just thank you for your presentation. I am 
happy to see the statement of the Assistant Secretary, Mr. Miller, indi- 
cating, at least, his point of view. 

I note in your statement you say that most of the producer organiza- 
tions strongly favored its discontinuance, as did one of the major 
organizations of meatpackers, but you do not say who advocated that 
it not be discontinued. 

Could you give us some light as to that? 

Mr. Lennartson. Well, frankly, at the April 17 meeting there were 
individual State producer groups such as the one from Virginia, which 
is characteristic of the producers more toward the eastern portion of 
the country, who indicated that they desired that grading be con- 
tinued. 

Following that, the small packer’s group—represented at that meet- 
ing, the Western States Meat Packers—were very vociferous in their 
comments that it should not be discontinued. 

The purveyors, who are essentially the hotels, the restaurants, the 
suppliers, the ship chandlers, also were strongly supporting the con- 
tinuance of the grading service. 

I think that was about the basis of the representation that we had 
there. 

Mr. Roosevett. What position did the retailers and the wholesalers 
take ? 

Mr. Lennartson. I beg your pardon, I overlooked them. The food 
chains were represented, the national organizations. They took no 
position, indicating that they found among their membership a dis- 
persion of the use of the service. 

Incidentally, their survey revealed that the great bulk of their 
members did use the Federal grading service. On the other hand, 
others of their members did not. In some cases stores bought lambs 
on the basis of private brands as well as Federal grades. 

The National Association of Retail Grocers, representing the inde- 
pendent type of retailer, strongly supported the continuance of grad- 
ing as being a very essential part of their buying setup. 

I would have to say that fundamentally the retail trade has come to 
use the service quite widely. And under modern day merchandising 
operations, grading has become such an instrument to them that they 
desired its continuance. 

Mr. Roosevetr. It is my understanding that this is a voluntary 
service ? 
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Mr. Lennartson. That is absolutely correct, it is a voluntary serv- 
ice. We perform the service only upon request. 

Mr. Roosrvetr. And it is, also, at no cost to the Government because 
of the fee paid for it, is that correct ? 

Mr. Lennartson. It is practically self-supporting. There is a 
minor appropriation applying to retirement money, but fundamen- 
tally it is a fully self-supporting service through the fees charged, 
that is correct. 

Mr. Roosrvetr. Were any consumer groups invited to appear before 
you? 

" Mr. Lennartson. No, there were not at the April 17 meeting. 
This, fundamentally, is one of the reasons why we have gone through 
the procedure of giving everyone an opportunity to comment. 

You will also notice that there were no general farm organizations 
represented at that meeting. 

What we attempted to do was actually to have the people who 
directly dealt in lamb itself at that meeting. 

Mr. Roosrvetr. The people who eat it, and to whose advantage it 
is to have it, should have been represented. 

Mr. Lennartson. That is correct. 

Mr. Roosrvett. Would it be a feasible thing to request the De- 
partment to specifically get the views of certain consumer groups, or 
whatever consumer groups you would care to contact ? 

Mr. Lennartson. I will ask Mr. Pierce if we have had requests 
from consumer groups, as such, up to this time. Iam not aware that 
we have had. The mail is quite voluminous going direct to the Live- 
stock Division. I would assume, in view of the wide interest it 
has attracted, that consumer-type organizations, and so on, would 
respond. Iam not positive of that, however. 

Mr. Roosrvetr. The reason I ask—before you answer the ques- 
tion—is that I made a call this morning to two specific groups who 
told me that with the time available it was not sufficient for them to 
do anything about it. And when I told that the time was prac- 
tically over, that they would have only through the 6th of July, and 
we have the 4th of July weekend in between, tney were rather dis- 
mayed. 

It may not be feasible, but it seems to me it is, as you have said, 
such an important thing, that if consideration could be given for 
an extension of, let us say, 10 days or 2 weeks, with specific notice 
to these consumer groups, that it might not only be wise but I think, 
perhaps, would avoid some repercussions at a later date. At least, 
they would have had an opportunity to appear. 

Mr. Prerce. We have had comments from a great many consumers, 
individual consumers. I personally cannot say just how many con- 
sumer organizations have commented. I have not checked the file 
that carefully. 

With respect to notifying the consumer in order that they could 
present their views, I might say that the Department gave this in- 
formation wide distribution and it went to food editors of most of 
the leading newspapers. Most of these papers carried an item in 


their food columns concerning the possible discontinuance of Fed- 
eral lamb grading. 
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So I think that many of the comments that we have received have 
been from that source of information. 

Mr. Roosrvetr. How do the comments generally run from the con- 
sumer groups? 

Mr. Prerce. Well, most consumers who have written in strongly 
favor the continuance of lamb grading. 

Mr. Roosevett. Mr. Brown. 

Mr. Brown. You say that the National Wool Growers Associa- 
tion passed a resolution alleging that lamb grading in its present 
form is resulting in the production of overfat lambs which the con- 
sumers do not prefer. Does that mean that the USDA Prime and 
Choice are not what the consumers consider to be Prime and Choice? 

Mr. Lennarrson. My answer to that would be that it is the Choice 
and Prime grades that the retail organizations are electing to present 
to the customers in their retail stores quite generally. 

There are stores that carry U.S. Good grade, but predominantly, 
the merchandising effort has been placed on the Choice and Prime 
grades by the retail or ganizations. 

Mr. Brown. Does that mean then that the woolgrowers feel that 
the two grades that the retail stores are selling mostly are overfat 
waste lamb? 

Mr. Lennartson. They are contending that they are being required 
through the use of the grading service to put what they think is 
excess fat on the lamb, finishing at too high a level. That is their 
contention. 

Mr. Brown. We had a witness before the committee this week who 
opposed the discontinuation of the lamb grading. He says that his 
organization, which is the Western States Meat Packers Association 
agrees with the National Wool Growers Association that lamb grad- 
ing classifications need improvement. I am quoting from his state- 
ment. He says that this should be done immediately. And that the 
Department of Agriculture is now ready to make the change. 

Is he correct in that, sir? 

Mr. Lennartson. We stand ready at any time, Congressman Brown, 
to respond to the requests of any group, any major group, in any 
industry, whether it be fruit and vegetables, meat, or anything else, 
to go forward with any reasonable proposals they might make with 
respect to changing grade standards. 

Mr. Roosevett. Will you yield? 

Mr. Lennartson. We have so informed all those at the April 17 
meeting. In fact, at that meeting there were proposals made by a 
number of groups that the proper approach to this was not discon- 
tinuing the grading service, but rather recommended modifying the 
standards. 

This proposal was made to the representatives of the National Wool 
Growers Association but they were determined that the best thing to 
do was to discontinue the service completely. 

Mr. Brown. I yield. 

Mr. Roosrvetr. In other words, it would be perfectly possible for 
the Department to retain the grading service and make adjustments 
that would, in effect, reflect and do something specific about the com- 
plaint of the Wool Growers Association ? 

Mr. Lennartson. Yes. I want to point out that the change of a 
grade standard is not a thing you do overnight. 
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If it is proposed to modify the standards, I can assure you that 
there will be many people who feel that the present standards are 
adequate, are the type of standards that are needed for this industry. 
This will not have unanimity of opinion, by any means. 

I do want to emphasize that we stand ready at any time to consider 
proposals that offer possibilities for improving the grade standards. 

Mr. Roosevetr. In other words, the Wool Growers Association is 
asking for complete elimination ? 

Mr. Lennarrson. That is correct. 

Mr. Roosevett. In order to accomplish one purpose which they 
say, without mentioning all of the other things, all of the other 
repercussions that it would have, they would desire—that it would be 
possible to get at the specific thing they want by a modification ? 

Mr. Lennartson. That is correct. 

Mr. Roosevetr. Rather than complete elimination ? 

Mr. Lennartson. That is absolutely correct, sir. 

Mr. Brown. What I am trying to get at is this: Have there been a 
lot of objections to the lamb grading over a period of years? 

Mr. Lennartson. I am not aware of it. I would like to have Mr. 
Pierce respond to this, also. Not until this past fall or winter when 

rice levels on lamb broke sharply. Not until then did this thing 
ecome as intense. 

Over the years, yes, we have had continual complaints that our 
graders were not grading the lamb or beef properly, but that is rather 
commonplace at all times. 

I think it was 3 or 4 years ago that we made some modifications in 
the terminology of the lamb standards themselves, at the request of 
the processors and the lamb producers. 

Mr. Brown. The reason I keep dwelling on the point is that nor- 
mally these national associations do not adopt a resolution on a sub- 
ject unless it has been talked about for some time. 

And then, also, Mr. Liljenquist of Western States Meat Packers 
Association alleged that the big packers have been working 15 years 
to bring about the elimination of grading. Is that true? 

Mr. Lennartson. I am not sure with respect to the time. 

The American Meat Institute has passed a resolution which has 
been published, which is being strongly emphasized by them, toward 
the elimination of the Federal grading of meats. This is a strong 
policy statement on their part. ‘ 

Mr. Brown. Is this the first time that the Wool Growers Associ- 
ation adopted a resolution ? 

Mr. Lennarrson. As far as I know, this is the first time that they 
have adopted a resolution as broad in nature as this. 

I would like for Mr. Pierce to supplement my remarks. 

Mr. Pierce. I believe it would only be fair to say that this subject 
of lamb grading has been one of some concern to this group for sev- 
eral years. 

To my knowledge the National Wool Growers Association has never 
passed a resolution asking for its discontinuance before. 

Some two years ago, in fact I believe it was February 1957, we put 
into effect revised grading standards which were a product of work 
with the National Wool Growers Association, and an entire industry 
committee, in an effort to make grading more precise and more useful 
to the industry. 
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We did not receive such a request this time before the resolution was 
assed. 
. Mr. Brown. Either one of you can answer this question. Is this 
National Wool Growers Association the one that the present Secretary 
of Agriculture was connected with as a secretary at one time. 

Mr. Lennartson. I do not know of any connection that he had with 
this organization. 

Mr. Brown. At the April 17 meeting you say that representatives 
of 17 groups were invited to attend the meeting and were present, con- 
sisting of specialized lamb producers, lamb feeders, and packers, and so 
forth. I believe you said that the Western States Meat Packers Asso- 
ciation was there. 

Mr. Lennarrson. And very ably represented. 

Mr. Brown. Who else from the packers ¢ 

Mr. Lennartson. Representatives of the American Meat Institute 
were likewise there. 

An invitation was extended to the National Independent Meat Pack- 
ers, but their secretary was out of town at the time. I think they did, 
however , file briefs subsequent to that meeting. Did they not? 

Mr. Prerce. They were invited, but I do not believe that they have 
taken a position on this grading question. 

Mr. Brown. You say that the retailers were represented ? 

Mr. Lennartson. Yes. 

Mr. Brown. Who attended the meeting representing the retailers? 

Mr. Lennartson. Incidentally, we would be happy to furnish you 
a complete list of those who were invited to the meeting for insertion 
in the record, if you would like to have it. It might be helpful and 
convenient to you. 

Mr. Roosrvetr. Very well. 

Mr. Lennartson. The National Association of Retail Food Chains, 
and the National Association of Retail Grocers; I think those were 
the two organizations represented. 

Mr. Roosevettr. You will produce that list for the committee? 

Mr. Lennartson. We will be very happy to furnish that. 

(The information is as follows :) 


LIsT OF ORGANIZATIONS AND OTHER INTERESTED GROUPS INVITED To ATTEND APRIL 
17, 1959, MEETING To Discuss DISCONTINUANCE OF FEDERAL LAMB GRADING 


National Wool Growers Association. 

American Sheep Producers Council, Inc. 

American Meat Institute. 

National Lamb Feeders Association. 

National Association of Retail Grocers. 

Metropolitan Wholesale Meat Dealers Association (New York).’ 
National Independent Meat Packers Asociation.* 

National Association of State Departments of Agriculture. 
Western States Meat Packers Association. 

Bluegrass State Sheep Association. 

Ohio Sheep Improvement Association.’ 

Virginia Sheep Breeders Association. 

National Association of Retail Food Chains. 

National Associated Marine Suppliers, Inc. 

National Association of Hotel and Restaurant Meat Purveyors. 
Department of Animal Husbandry, Texas A. & M. College.’ 
Animal Husbandry Department, Michigan State University. 


1Those who did not attend the meeting. 
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Mr. Brown. As I understand it the retailers and the wholesalers 
— unanimous in opposing discontinuation, is that what you 
sal 

Mr. Lennartson. Except I indicated that the National Association 
of Retail Chains indicated that a large majority of their members 
used the Federal grading service in their procurement and merchan- 
dising programs, but they, also, used the packer brand type of buying, 
so that they essentially did not take a position one way or another, 
but just indicated that a great bulk of their members were using the 
service. 

Mr. Brown. Of course, that association is the big chains. 

Mr. Lennartson. That depends on who is big these days in these 
chainstores. I understand now that the independent organizations 
have combined together and, essentially, move more food than the 
so-called National Association of Food Chain membership. The pic- 
ture is changing quite rapidly. 

Mr. Roosrvett. You say that the supermarket people were opposed, 
the independent supermarket people ? 

Mr. Lennartson. Yes; they were opposed to any suspension. 

Mr. Brown. Of the packers there were two organizations repre- 
sented ? 

Mr. Lennartson. That is correct. 

Mr. Brown. At this meeting? 

Mr. Lennarrson. Yes. 

Mr. Brown. One of them was opposed to the suspension and the 
other was in favor of it? 

Mr. Lennartson. That is right, sir. 

Mr. Brown. How about the lamb feeders ? 

Mr. Lennartson. They desired the service to be suspended, also. 

Mr. Brown. That is the lamb feeders ? 

Mr. Lennartson. That is correct. 

Mr. Brown. And the lamb producers? 

Mr. Lennartson. Some of those are members of both organiza- 
tions, the National Wool Growers as well as the National Lamb 
Feeders. 

Mr. Brown. Perhaps those are the big feeders, are they not? 

Mr. Lennartson. I would assume so. 

Mr. Pierce. Yes, they are the large lamb feeders. 

Mr. Brown. No consumer groups were represented at the April 
meeting ? 

Mr. Lennarrson. Nor were any general farm organizations—gen- 
eral groups of that nature. 

Mr. Brown. And the decision has not yet been made? 

Mr. Lennartson. No. Rulemaking decisions are not made until 
all of the opportunity for filing statements, briefs, and so on, is passed. 

Mr. Brown. The door is wide open for anyone to object to the 
suspension ? 

Mr. Lennartson. That is correct. Under the rulemaking proce- 
dure anyone may object. 

Mr. Brown. Thank you. 
Mr. Roosrevetr. Mr. Avery. 
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Mr. Avery. Could I inquire of the chairman, was it a previous wit- 
ness’ unqualified statement to the committee that lamb grading was 
going to be discontinued ? 

Mr. Roosevett. No, sir. 

Mr. Avery. What was his statement? 

Mr. Roosevett. The matter was brought to the attention of the com- 
mittee by Mr. Liljenquist. 

You go ahead, Mr. Brown. 

Mr. Brown. Mr. Liljenquist said on May 25, 1959, the Department 
of Agriculture issued a press release announcing that the Department 
proposed to suspend the Federal grading of lambs effective August 1, 
1959. There was a notice here in the Federal Register on April 28, 
announcing the proposed suspension, and inviting industry, individual 
organizations concerned, to present their views before June 22. 

Mr. Avery. I think that we ought to get that clear exactly what the 
situation is. I was not here when Mr. Lennartson made his statement. 
I thought that his words indicated that it was definite, that the grad- 
ing was to be suspended. I think that ought to be cleared up. 

It is common practice, is it not, to have these standards for grading 
revised from time to time, with changes in market conditions? 

Mr. Lennartson. They have been modified three or four times over 
a period of 25 or 30 years. 

Mr. Avery. Were not the beef grades completely revised about 10 
years ago? 

Mr. Lennartson. That is correct, sir. 

Mr. Prerce. The lamb standards were also revised at the same time, 
because the nomenclature was changed. 

Mr. Lennartson. They were jointly modified at that time. 

Mr. Avery. Where does the urgency for reevaluating, shall we say, 
as to commercial grades for meat, and so forth—where does it ema- 
nate from—does it emanate from the consumer groups, or from just 
where? 

Mr. Lennartson. In the makeup of the industry, Congressman 
Avery, it stems from both groups, because the lines of communication 
are very close. They are together day after day, buying and selling, 
and so on. So when the desire for modifying standards comes, it 
may come from producer, and processor, and retailing groups. They 
get together in committees and write their cnnnisiain belies the pro- 
posals must be quite definitive when you go to the trouble of asking 
people to comment on them. You must be quite definitive as to what 
the proposal is. 

Mr. Avery. It is true, too, that meat grading is not an exact science 
to the extent that many people have concluded ? 

Mr. Lennartson. You are absolutely correct. 

Mr. Avery. It is a matter of judgment a good many times upon the 
part of the grader and, especially, when it gets close to changing from 
one grade to the next grade, there is a big factor of human judgment 
as to which way it should go. 

Mr. Lennartson. That is true in all commodities where we do not 
have objective tests to determine grades on them. The grader is a 
human being, and he must make a decision. Of course, his decision 
in the twilight or gray areas between grades, is the most difficult one. 
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Mr. Avery. Is it not true, also, that so far as the economics of meat 
grading are concerned, it is not so much a question between the 
retailer and the customer—it is at the wholesale level between the 
processor and the distributor, is it not? 

Mr. Lennartson. Yes. And it is, also, many times right between 
the packer and the producer. 

Mr. Avery. That is right. Those are the two levels where grading 
really has a big economic impact, because when you get down to the 
customer level, whatever it is that is there before him, we assume 
that the price is going to be in line with the grade. When you start 
at. the other end of the line, and that beef is still on the hoof, that is 
where your packer buys it—when he looks at that beef on the hoof in 
the pen, or wherever it may be, it is a matter of his judgment at that 
time, whether he can evaluate the quality of that particular live 
carcass and his judgment into what the opinion of the meat grader 
is going to be when he gets that particular carcass on a particular day. 

Am I right about that ? 

Mr. Lennarrson. I do not know about the feeling of the meat 
grader. I think the packer tries to make a determination whether 
this animal will grade “Good” or “Choice” or “Prime.” This is a 
problem, likewise, for the producer. When he feels that his lambs 
are ready to go to market, he is seeking a certain quality market, 
whether it be “Good,” “Choice,” or “Prime.” 

Mr. Roosrvettr. Before you came in, Mr. Avery, I think I pointed 
out, however, that there was an economic effect of this on the con- 
sumer, that it was not limited wholly to the producer and the whole- 
saler or anybody in that end of the industry. And I put into the 
record this ad in today’s Washington Post, in which they specifically 
call attention to the consumer by saying under this heading, “What 
Makes Giant Top-Notch Lamb the City’s Finest,” this statement, 
“Grading: By Government grading, the consumer is able to deter- 
mine with authority the quality of the meat she is buying. Giant 
Top-Notch Genuine Spring Lambs are selected from the finest flocks 
and are USDA Government graded Prime and Choice, assuring you 
premium quality.” I suppose that means the consumer. 

Obviously, if it is worth their while to put it in here, they must 
fee] that it has a considerable effect and impact on the buying public. 

Mr. Avery. I agree that it has tremendous impact and influence on 
the buying habits of the customer. The point that I am trying to 
make is that perhaps the grade is overvalued as representing the true 
merchandising value of the particular cut of meat. There is not any 
exact way of evaluating the quality of meat. Of course, they would 
not miss it more than one grade. Just because it is marked “Prime” 
or marked “Choice” does not necessarily mean that it is greatly 
superior one to the other, or to the one that is stamped a grade just 
below it. I am not suggesting that there is not an important service. 
I am suggesting that the difference in the grade to the customer is, 
perhaps, overemphasized. 

Mr. Roosevett. Of course, I cannot answer for the consumer. I 
know that my own wife pays a lot of attention to it. I think it is 
very apt what you have said, however. 

Mr. Avery. Are the accepted commodity grades for lambs the same 
as they are for beef ? 
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Mr. Lennartson. In terminology ? 

Mr. Avery. Yes. 

Mr. Lennarrson. They are the same general nomenclature. 

Mr. Avery. Just to refresh my memory, you said that you have 
Choice 

Mr. Lennartson. No, it starts with Prime. 

Mr. Avery. You do not have any other that is commercial? 

Mr. Lennartson. Standard, Utility, and so forth. 

Mr. Pierce. In the case of lamb there are five grades—Prime, 
Choice, Good, Utility, and Cull. 

Mr. Avery. There are five grades for lamb. You eliminate the 
commercial grade use for beef ? 

Mr. Pierce. There is not a commercial grade in lamb as there is 
in beef. ‘Two lower grades in beef, cutters and canners, are combined 
and designated as Cull grade in lamb. The top three grades are the 
same. 

Mr. Avery. Do pork grades conform with the beef grades? 

Mr. Pierce. The pork carcass grades are different. "There are five 
grades for pork—U.S. i, U.S. 2, U.S. 3, Medium, and Cull. There 
is a very limited amount of trading in pork carcasses, and practically 
no grading of pork carcasses. 

Mr. Avery. You say there is relatively little trading in carcasses ? 

Mr. Pierce. Yes. ‘There is a relatively small amount of trading in 
fresh pork carcasses. 

Mr. Lennartson. They are fabricated into loins, hams, bacon, and 
so forth. 

Mr. Avery. Does the Department feel that maybe the effort to dis- 
continue the grading of lamb is just more a test as to what the public 
acceptance might be to do away with all grading—a trial run— 
eventually ending grading of other carcasses ? 

Mr. Lennartson. The reason that the Department is out on this 
rulemaking with respect to lamb grading is in response to a request 
from a very responsible group in the lamb industry. Regardless of 
what the Department’s position may be on one of these subjects, when 
a responsible group comes in and requests or makes a proposal of this 
nature, it is incumbent upon the Department to let all elements of the 
industry respond to that. 

Prior to your coming in, I stated that the Department pointed out 
to the lamb producers that it felt they were taking a backward step 
in marketing. But that is the only comment that the Department 
has made on this since that time. 

The decision as to whether or not we will respond to the National 
Wool Growers’ request and suspend—this decision cannot be made 
until after the material is in under the rulemaking procedure. We 
have to be very careful in our position in that respect. 

Mr. Avery. I understand that. Part of my question, perhaps, was 
not fair. 

Mr. Lennartson. That is perfectly all right. 

Mr. Avery. I perhaps did not phrase it very well. Let me restate 
it this way: In your opinion is the grading of lamb, if it were sus- 
pended, in your opinion would you anticipate any relative number of 
years in which there might be pressure for the elimination of that? 
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Mr. Roosevett. Before you answer that, I do not think that we have 
a right to ask you a question like that when you officially are repre- 
senting the Department. I do not think that we really have the right 
to ask for that personal opinion. 

Mr. Avery. That isall, Mr. Chairman. 

Mr. Roosrevett. Mr. MacIntyre. 

Mr. MacIntyre. I have a couple of questions that occurred to me. 

First, I would like to ask about the notification that the Department 
has given to the interested parties about the filing of their views. 
That is the minimum required under the law as it is now written, is 
it not ? 

Mr. Lennartson. Of course, we are required to take those steps as a 
minimum. 

Mr. MacIntyre. That isthe minimum requirement ? 

Mr. Lennartson. Yes. Subsequent to that, however, we have ad- 
dressed many letters to organizations, to State colleges and so on, 
calling their attention and inserting a copy of the press release and the 
notification in the Federal Register, in order to get as broad a dis- 
semination as possible. 

Second, the information services of the Department are rather broad 
and wide, you know. And they have done everything possible. The 
Extension Service has alerted the entire Federal and State extension 
service people with respect to this. 

I think that we have gone far beyond the minimum requirements. 

Essentially, we did not regard the publishing of the notice in the 
Federal Register as being adequate in an important matter of this 
nature—you must do more than that in order to be fair. 

Mr. MacIntyre. But the minimum requirements under the law does 
not provide for an actual notice to all persons. 

Mr. Lennartson. I beg your pardon? 

Mr. MacIntyre. The minimum requirements under the law which 
you have complied with do not require actual notice to all persons? 

Mr. Lennarrtson. I think that is correct, sir. 

Mr. MacIntyre. We have been informed by a person in the Depart- 
ment of Agriculture that the decision on which the suspension will be 
made will involve participation by an advisory committee. Will you 
please explain whether or not that information is correct? 

Mr. Lennartson. I have no information in that respect whatever 
that the Secretary will be calling on an advisory committee to aid him 
in making thisdecision. Is that the question ? 

Mr. MacIntyre. Yes, sir. 

Mr. Lennartson. I have heard nothing in that direction at all, sir. 
I wonder if they could be confused. The Secretary does use a policy 
group within his office on major questions of this nature. It could be 
that they got that confused with some advisory committee. 

This is the Secretary’s own policy group and it consists of his top 
staff people. 

Mr. MacIntyre. Who are the members on that policy group? 

Mr. Lennartson. They are the Under Secretary, the Assistant 
Secretaries, the General Counsel, two Assistants to the Secretary, and 
the Executive Assistant to the Secretary. 

Mr. MacIntyre. They would be the ones that would be on it? 
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Mr. Lennarrson. I would suspect that in a major decision of this 
nature the Secretary would have it reviewed very carefully by his 
policy group. 

Mr. MacIntyre. Thatisall. Thank you. 

Mr. Roosrvetr. Mr. Lennartson, without objection from the mem- 
bers of the committee we will instruct the staff to forward to you, 
or to whoever we should forward it, a marked copy of the testimony 
received by the committee, particularly in relation to those who testi- 
fied regarding the possible ill effects on small and independent busi- 
ness, should such an order as has been requested be issued, and we 
would request that it be given consideration in the determination of 
such decision. 

Mr. Lennartson. I would suggest that be directed to the Secretary’s 
office. 

Mr. Roosrvett. To the Secretary of Agriculture ? 

Mr. Lennartson. Yes. 

Mr. Roosevett. Is there objection to that ? 

Mr. Avery. No. 

Mr. Brown. No. 

Mr. Roosevetr. The staff will be so instructed. 

We want to thank both you and Mr. Pierce very much for your 
cooperation today. I am sure that the Department and the Secretary 
will give their consideration to what we feel is a most important, far- 
reaching decision. 

Mr. Lennarrson. I can assure you that they will. 

Thank you, sir. 


Mr. Roosrvetr. Subsequent to the hearings, a statement was re- 
ceived from the National Wool Growers Association pertaining to the 
proposed suspension of lamb grading by the U.S. Department of 
Agriculture. 

Without objection, the statement will be inserted in the record at 
this point. 

(The statement follows :) 


STATEMENT OF NATIONAL Woot GROWERS ASSOCIATION, SALT LAKE City, UTAH, 
SUBMITTED BY HAROLD JOSENDAL, PRESIDENT 


The National Wool Growers Association is the recognized spokesman for the 
sheep industry. It has represented a majority of wool growers in the United 
States for the past 93 years. 

Recently the proposed suspension of lamb grading by the U.S. Department 
of Agriculture was brought before your committee on small business. The 
problem was presented to you as a fight between small and large packers. 

Actually, the request for the suspension of lamb grading was first requested 
by the National Wool Growers Association and the National Lamb Feeders 
Association. These producer organizations feel that it is the producer and 
consumer who are suffering from the grading of lamb. 

Even after two major revisions of grading standards in recent years, grading 
of lamb still does not bring the most desirable lamb carcasses to market. For 
all practical purposes the U.S. Choice grade is the only one generally used be- 
cause a few large chains buy nothing but U.S. Choice. No packer, large or small, 
dares buy many lambs that they do not expect to grade Choice because they 
must have the market outlet of the chainstores who buy 65 percent of all lamb. 
Under present standards, many of these lambs labeled U.S. Choice are wasty and 
overly fat—undesirable to the consumer and costly to the farmer feeder. Fre- 
quently by the time a lamb is fat enough to be sure to meet the approval of the 
Government grader, it is really too fat to be what the consumer wants. Lambs 
are produced to meet the specifications of the Government grader. We feel the 
only solution to the problem is the suspension of all lamb grading. 
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Please understand that we are asking for the suspension of lamb grading 
only. With lamb being consumed at the rate of only 4.5 pounds per capita, com- 
pared with 80 pounds per capita of beef consumed, there is a comparatively 
narrow outlet for lamb. The wide outlet for beef provides a market for every 
grade and class nationwide. 

In fact, it is our feeling that in this thin market, the use of Government 
grading gives large buyers a distinct advantage to the detriment of the producer. 
Because of their purchases on the basis of Government grade by sealed bid or 
telephone, they are able to secure the lowest possible price. We suspect that 
this practice drives down the market, regardless of whether the sale is made 
by a large or small processor. 

We believe that when grading of lamb is suspended market conditions on 
lamb will improve to the advantage of producers, all processors, and consumers. 


Mr. Roosrvetr. The committee will stand adjourned until 2 p.m., 
Tuesday, July 7, in this room. 


(Whereupon, at 4 p.m., the committee recessed, to reconvene at 
2 p.m., Tuesday, July 7, 1959.) 
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TUESDAY, JULY 7, 1959 


House or REPRESENTATIVES, 
SuscomMiTreE No. 5 on Foop DistrinuTion PRoBLEMS, 
OF THE SELECT CommirTrexE To Conpuct A Stupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL Business, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2 p.m., in room 1304, 
House Office Building, Hon. James Roosevelt (chairman of the sub- 
committee) presiding. 

Present : Representatives Roosevelt, Brown of Missouri, Avery, and 
Moore. 

Also present: Everette MacIntyre, general counsel; Jane Hicks, 
research analyst; and Victor P. Dalmas, adviser to minority members. 

Mr. Roosreve.t. The committee will come to order, please. 

The rest of the committee will be along, but in order not to delay 
the proceedings, knowing that you are all busy people, I have their 
permission to commence the hearing. 

It is my pleasure to welcome you again on behalf of Subcommittee 
No. 5 of the Small Business Committee upon resumption of our hear- 
ings regarding the problems of small business in food distribution. 

You will recall that our hearings commenced June 22, 1959, and 
continued on succeeding days of that week. We have heard testi- 
mony from many distinguished witnesses, including those who repre- 
sented important segments of the food industry. <A great deal of in- 
formation was-presented to the subcommittee indicating that smali 
business concerns face serious problems in the conduct of their affairs 
in distributing food. 

We are grateful to those who have given their time and have ex- 
pended effort in adding to the subcommittee’s information about this 
subject. Effort will be made to follow up and develop the story on 
the various aspects of the problems which have been brought to our 
attention during the course of these hearings. 

Today we are to hear from witnesses who previously were scheduled 
to testify on Friday, June 26. As you know, the hearings we had 
scheduled for that day were canceled. The witnesses we will hear 
today include Mr. Harold O. Smith, executive vice president of the 
United States Wholesalers Grocers’ Association, Inc., of Washington, 
D.C.; Dr. Rudolph Treuenfels, executive vice president of the National 
American Wholesale Grocers’ Association, New York, N.Y.; and 
Mr. Henry J. Bison, Jr., vice president of the National Association of 
Retail Grocers and individual small businessmen who are members 
of that organization. 
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On tomorrow and succeeding days of this week, we are expecting 
to hear testimony from representatives of Quaker Oats Co.; the Na- 
tional Oats Co.; Mead Johnson & Co.; Gerber Products Co.; H. J. 
Heinz Co.; and Beech-Nut Life Savers, Inc. 

The testimony of these witnesses will relate to alleged discrimi- 
natory pricing practices in the sale and purchase of oat flour. 

Also, the subcommittee expects to hear testimony from a representa- 
tive of the National Grange respecting the causes of mergers in the 
food industry, and the nature, extent, and effect of integration prac- 
tices of large buying groups in food distribution. 

To those of you who haven’t had the privilege, I want also to intro- 
duce my colleague, Congressman Moore, of West Virginia. We are 
very happy to have him back with us on the committee. 

The first witness today will be Mr. Harold O. Smith. Mr. Smith 
is executive vice president of the United States Wholesale Grocers’ 
Association, Inc., of Washington, D.C. 

Mr. Smith, will you come forward, sir, and make yourself comfort- 
able, please ? 

I believe you have a prepared statement, Mr. Smith. And if you 
care to go right ahead and deliver that, we will be happy to hear you. 
And upon the completion of that statement the committee members 
and counsel will ask questions. 


STATEMENT OF HAROLD 0. SMITH, JR., EXECUTIVE VICE PRESI- 
DENT, U.S. WHOLESALE GROCERS’ ASSOCIATION, INC., WASHING- 
TON, D.C. 


Mr. Smiru. Thank you very much, Mr, Chairman, and members of 
the committee. 

My name is Harold O. Smith, Jr. I am executive vice president of 
the United States Wholesale Grocers’ Association, Inc., a national 
trade organization of independent wholesale food and grocery dis- 
tributors, with headquarters in Washington, D.C. 

Our association has been deeply concerned by the growing practices 
of discriminations which place independent and small business at a 
competitive disadvantage with big business. We are especially 
alarmed that consolidations are greatly increasing the coercive powers 
of many large distributing organizations in the food trade. We 
therefore welcome this opportunity to appear before your committee 
in behalf of our wholesale grocers throughout the country. 

Independents are efficient : There was a time some years ago when the 
corporate chain provided a most efficient form of food distribution. 
This was by reason of the fact that the corporate chain, owning its own 
warehouse facilities and retail stores, was able to effectuate special 
methods, techniques, economies, and mass buying. 

However, in recent years, wholesale grocers in all parts of the coun- 
try, working closely with their independently owned and operated 
retailers, have developed programs and methods that fully match and 
often surpass the efficiencies of the best of the corporate chains and 
those of their merchandising techniques which are legitimate and fair. 

Thus today the housewives in the rural and urban areas can buy in 
either a well-run corporate chain supermarket or an equally well run 
independent supermarket and obtain just as good products at as favor- 
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able a price. In fact, they often find many products are sold by the 
independent retailer at a lower price than the chain’s price. 

In acquiring this competitive balance, it has been necessary for the 
independent retailers to join together in voluntary groups sponsored 
by the wholesaler in order to obtain the benefits of store engineering, 
personnel training, sales promotion, mass buying, and so forth, com- 
parable to the chains. 

This competitive balance has worked very much to the benefit of 
raising the living standard and holding down the cost of living. 
Without it, retail food prices would be much higher today. 

Discriminatory practices give unfair advantage: This competitive 
balance, however, 1s today seriously threatened by growing practices 
which place the independent businessman at a cost disadvant age which 
cannot be possibly overcome even by the most skillful operations. 

An alarming amount of discriminatory assistance is now being 
given the bigger operators by many manufacturers, which assistance 
is either in the form of a lower price, or of allowances, and/or serv- 
ices, all of which add up to an unfair competitive advantage. 

Whether this assistance is in the form of help in the retail store, 
advertising and promotional allowances, or actual lower prices, the 
effects are reduced costs for the big buyers. 

Frequently these forms of assistance are supposedly available to 
the independent operators but are offered in such terms that the inde- 
pendent operator cannot qualify. And all too often, the independent 
distributor either does not learn of such deals and promotions or the 
information reaches him too late. 

In the food distribution industry where the net profit is often much 


less than the cash discount, a continuation and expansion of these 
practices could destroy independent business. 

We are concerned that they will continue and expand unless some- 
thing is done about more vigorous enforcement of present laws, and 
about the present loophole which —— sellers to discriminate in 


prices to meet competitors regard 
tendency toward monopoly. 

The need for capital: Working capital is becoming an increasing 
problem for independent and small business. 

Fifty years ago there were only 400 grocery items. Today there 
are 7,000 to 8,000 grocery items, and it 1s estimated that within the 
next dow years there will be 12,000 items. 

Incidentally, each different size of a product is considered a dif- 
ferent item, and, therefore, it becomes a different inventory item and 
requires inv estment as such. 

Reflecting the increasing costs of labor, taxes, and transportation, 
the price the wholesaler must pay for these items requires more and 
more working capital. 

The very big operators have a great advantage in obtaining finane- 
ing. Furthermore, they are able to obtain warehouse facilities for 
their expanding needs and are able to rent. the choicest store locations. 
Thus they keep their working capital for inventory and a quick 
turnover. 

I might comment there that we have had many instances where a 
wholesale grocer with an excellent financial standing, supporting a 
retail grocer with a likewise excellent financial standing and wonder- 


ess of injury to competition or 
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ful earning record and performance, has bid for a location in a new 
shopping center only to be turned down in favor of a corporate chain, 
because the insurance company would not accept the paper of the 
wholesale grocer in favor of the corporate paper. 

And of course today, with the parking facilities being such a deter- 
mining factor as to where people shop, a shopping center attracts 
business to the extent that if the independent cannot get into such a 
shopping center where they have parking facilities, he is at a definite 
disadvantage as compared with a man who does get in, even though 
he may charge higher prices to customers, and so forth. 

Mr. Roosrvert. May I interrupt you for a minute on that point? 

Obviously a statement of that kind is a serious statement, and one 
that interests the committee very greatly. But in anticipation of a 
possible blanket denial, the inability to cite a specific case or cases 
renders the testimony before the committee not as valid as it might be 
if it were backed up by a specific instance. 

If after today you are able to cite a specific instance of someone 
making a request and being turned down for the reasons which you 
cited, it would give specific backing to the general statement which 
vou have just made. 

Mr. Smirn. Yes, sir. We have some of that information which we 
will be glad to offer at the committee’s request. 

The independent wholesalers and retailer desperately need Gov- 
ernment assistance to underwrite leases and the financing of expansion 
and modernization of facilities. 

For similar reasons the present income tax structure falls more heav- 
ily on smaller businesses, since they can neither sell stocks or bonds to 
the public nor have enough earnings after taxes to plough back into 
needed replacements, modernization, or growth. 

The present estate tax is another inhibiting factor for smaller busi- 
nesses—this, like the income tax, contributing to the trend toward 
concentration of business and industry by causing smaller businessmen 
to sell out to larger companies while they can still do so. 

You understand, of course, that most of these small businesses are 
either privately owned or family owned, and so forth, and when the 
estate tax hits them, it requires sizable amounts which a corporation 
isn’t faced with as a rule. 

Aggravating these tax and working capital problems are the pres- 
ent income tax provisions which have been so interpreted that cooper- 
atives and their members both escape income tax on co-op profits. 

We very much appreciate the opportunity to appear before you to- 
day and we will be happy to cooperate if you would like us to provide 
any further information. 


Mr. Roosevett. Thank you very much, Mr. Smith. I have a few 
questions. 


First, in relationship to the sentence on the top of page 2 where you 
stated : 


In fact, they often find many products are sold by the independent retailer 
at a lower price than the chain’s price. 

Do you have, or could you supply us with instances of that? Now, 
later on in the next subject you bring out the fact that often there are 
reduced costs which, under normal circumstances, would lead one to 
believe that independent retailers should practically all have lower 
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prices to the consuming public. And if we can have specific examples 
of a produce and a place or time where the one price was lower on the 
part of the people you are describing than the chain price, that again 
gives substance to the general statement which otherwise might be 
challenged. We have no way of knowing anything about it unless we 
can pinpoint it. 

Mr. Smirn. I believe, Mr. Chairman, that we can get some figures 
for you on that that will satisfy the question as to whether the prices 
are comparable, and possibly, in some instances, even lower. 

Now, of course, that does not necessarily apply to specific advertised 
items. Both independents and chains will of course advertise certain 
specials. 

Mr. Roosrvetr. Yes. I don’t think we would be so much interested 
in the specials as we would in something that was not on special. 

Mr. Smiru. That is true. Now, when you come to the question of 
the paragraph on the need for capital 

Mr. Roosrevett. Mr. Smith, may I introduce Mr. Avery, of Kansas, 
also a member of the subcommittee. 

Mr. Smiru. How do you do, Congressman Avery. 

Mr. Roosevetr. I think Congress tried last year to do something 
about a number of the things which you have mentioned. For in- 
stance, on the estate tax we did try to do something about that. But 
I don’t think the results yet accumulated as far as I am concerned, 
are enough so that we could say whether they have been effective 
or not Is it your feeling that perhaps we haven’t gone far enough 
in that direction ? 

Mr. Smiru. Well, it is our feeling that today there are a number 
of Members of Congress that have this matter pretty well understood. 
And we feel that the legislation that has been before some of the 
congressional committees has some very favorable aspects. We do 
feel that there is a very definite need for some real action to solve 
some of these inequities. 

Mr. Roosevett. Now, when you talk about desperately needing Gov- 
ernment assistance to underwrite leases, have you in mind something 
like the FHA guarantee? 

Mr. Smirn. Yes; along that general line. In other words, we are 
not anticipating the actual providing capital by the Government, but 
merely the assurance that would give the independent an opportunity 
to bid on an equal basis for various real estate loans, and so forth, 
with the larger chains. 

When I say “corporate chains,” I do not by that intend to throw any 
aspersion on the corporate chains, but it is only to identify a mass 
of ability to bargain rather than anything that would be of discredit 
to them. 


Mr. Roosevett. Mr. Moore. 

Mr. Moore. May I ask one question. Would you envision that this 
suggestion with respect to the leases would have perhaps alleviated 
the situation you alluded to about the big corporate chainstore com- 
ing into the shopping center, and whoever the investor was, preferred 
them over the independent unit that sought to establish itself in that 
shopping center? 

Mr. Smirn. Of course, he would still have freedom of choice. But 
if he had a retailer, an independent retailer, with a good record to back 
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it up and endorsed by an independent wholesaler with a good record, 
as compared with some mass buying outfit that had many units spread 
over many markets, it would give that real estate owner, or the mort- 
gage holder, an opportunity to W eigh on an equal basis the advantages 
of the independent paper or lease as against the lease of the larger 
organization. 

Mr. Moore. You say a freedom of choice. But primarily is not 
that choice today one of ability to pay, and the size of the assets of the 
organization? Isn’t that really the choice that is made in these in- 
stances ? 

Mr. SmirH. I think not. I think too often a shopping center, the 
way they are expanding so fast, they are taking a little bit of a chance 
as to whether that shopping center is going to be as successful as 
they anticipate. If a store goes in there and the shopping center is not 
a complete success, that store may stand to be less productive than if 
the shopping center is a complete success. 

Now, evidently their feeling is that if this happened to be a chain 
of a great many stores, the lack of success or degree of success on the 
part of that one store isn’t going to be a deterrent to the chain con- 
tinuing with its lease and performing without any reflection on the 
property holder or the mortgage company or whatever it happens 
to be. We have had many cases where the property holder has told 
us that he could not accept the independent merchant’s lease, in spite 
of the fact that they had very good financial showing both at retail 
and wholesale, the property holder couldn't accept the paper because 
the insurance company that was behind the property would not accept 
it. 

Mr. Moore. Doesn’t that get down to a matter of financial stability 
of the lessee in this instance in this shopping center ? 

Mr. Smirn. If the wholesaler and if the retailer have a good finan- 
cial record, their ability to pay and carry out their obligations should 
certainly be adequate to satisfy. However, apparently there is a 
certain degree of—well, I don’t know—prestige, or whatever you 
want to call it, in the larger organization that is putting independent 
and small business at a decided disadvantage. 

Mr. Moore. I have always felt that the word “prestige” in the 
instance you are using it is spelled with capital letters “M-O-N-E-Y.” 
And I feel that that. certainly is a governing factor. Now, I would 
like to be told otherwise, because I think it would be a refreshing 
feeling. 

Mr. Samiru. Let me suggest this. If an independent went into a 
property that was going ‘to cost half a million dollars—now, by the 
time you build your store, aircondition it and get fixed, that is a con- 
servative figure, many of them cost far more than tha 
that half million dollars up in a fixed asset, and the larger operator 
is able to lease the facility, and he is able to take a like half million 
dollars and put it into merchandise that turns over at the rate of 
15 to 25, and even in some cases around 30 times a year, you can 
readily appreciate the difference in the problem with respect to fi- 
nancing the business. You earn money on your turnover today in the 
food business. 

Mr. Moorr. I think that would be true, certainly. But maybe I 
am not getting across to you. It seems to me that when you use the 
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term “insurance companies” or “the investor” in one of these partic- 
ular units, the reason that they—I think you have stated the reason 
very frankly that they will not extend a lease to an independent or a 
wholesaler is his inability, say, to absorb the loss of a bad location 
in the event that the whole project falls through, whereas one of the 
large corporate chains, by reason of their extensive operations, is 
more readily able to absorb, say, a site or location which is not as 
profitable as maybe might have been anticipated. I don’t know 
how we on the committee can touch it, but it seems that we have got 
to provide the small businessman or the independent, whether it is 
by Government underwriting of the leases or whatever it might be— 
it seems that we have got to put him in a better competitive position, 
not for the customer, but for the site, because it seems, as you have 
stated, that when we get the shopping centers underway and they 
are successful, the site is what you need. I don’t know whether that 
is what you contemplate in your statement or not. 

Mr. Smit. That is basically right. The final answér, of course, 
is a matter which I understand the committees are considering. And 
that is only part of the problem. 

Mr. Roosevetr. Mr. Smith, before we go on I want to welcome our 
colleague, Congressman Cook, who has brought a group of his con- 
stituents, Boy Scout Packs 58 and 351 from his district. 

Mr. Coox. That is correct. 

Mr. Roosrevett. We want to welcome you here and explain very 
briefly that this is a subcommittee of one of the House committees, the 
House Committee on Small Business. We are listening to a wit- 
ness that is telling us some of the problems that his association faces 
in food distribution. And as you can see, the witness has made 
statement to us, and now the members of the committee are going to 
question the witness. 

Thank you very much for coming in, and we hope your good con- 
stituents may become Members of Congress themselves some day and 
be here. 

Mr. Smith, might I also call your attention to the Small Business 
Investment Act, and ask you whether or not you feel there is enough 
of an understanding of that so that perhaps the industry itself might 
organize in the food field to bring more working capital to the inde- 
pendent grocer, or the independent food chain, or whatever it might 
be, so that they might have available to them more capital than they 
do today, realizing that they probably are foreclosed from the usual 
public financing? 

Mr. Smirn. Basically I think that is right. But I would have to 
give it a little study before I could really give a qualified answer. 
But I think that is in the right direction. 

Mr. Roosevetr. You see, the reason that these things are important 
is that if there are laws on the books which have not been taken ad- 
vantage of, then we would like to find out from the industry whether 
they think they need more legislation, or whether using existing leg- 
islation would be part of the answer. Our job, very frankly, is to 
lay this out to you and try to get you to enlighten us. 

Mr. Smiru. I know that there are instances where we have had 
that experience among our own members, where there was some pos- 
sibility of getting assistance that they were not fully cognizant of. 
and until they learned about it they missed getting that benefit. 
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I know of one case in point. There was a wholesale grocer who 
wanted to get a loan for building a warehouse. He came down 
to Washington and found out how it should be done and went back 
home and found out that the thing had to start at grassroots. He 
had thought it was something that he had to come to Washington 
about, but actually he could have done it at home if he had known 
how to go about it. 

But there is quite a little bit, I do agree—— 

Mr. Roosevetr. Of course, the difference in that type of loan is 
that it would be a short-term loan, whereas under the Small Business 
Investment Act they get long-term loans which would enable them, 
perhaps, to have a better pay ment schedule, if they were pretty solid 
people and tend to stay in business. 

Mr. Smirn. Yes. Our problem, as I say, is not so much a ques- 
tion of financial rating or actual moneys, because if a man has a 
= business showing ‘he can usually get that locally, but our prob- 

em is largely the fact that we can’t compete with the prestige of 
the big organization on site locations where, although we can show 
all good will and all good faith and all ability to pay comparable to 
the big corporation, ‘the big corporation will be given certain ad- 
vantages there, so that we feel that the only way the independent 
and small businessmen can possibly get a scene showing would 
be through some kind of an endorsement or some kind of a stabilizing 
situation on the part of the Government. We are not asking that 
the Government get in the business, but we would like something 
very much like your guaranteed bank deposits, or whatever you want 
to call it, up to $10,000, that type of thing. It gives you the degree 
of assurance when you put your money in there—you know the bank 
is sound, but the guarantee assures you that if anything should hap- 
pen, it would still be taken care of adequately. We would like some- 
thing along that line. 

That may not be the way to do it, but that is the general idea. If 
the independent businessmen can have some kind of an underwritin 
or something that would give them an ability, providing their financia 
showing justifies it, to fairly compete with some of the big organi- 
zations, that is what we need. 

Mr. Roosevett. I think that is what Mr. Moore was trying to 
bring out. 

Mr. Smiru. Yes, sir. I appreciate it. 

Mr. Roosrvett. And I think it is somewhat comparable—not exactly 
comparable—to the GI who wants a position of that kind, and the 
small homebuilder, and so forth. And certainly it is a subject matter 
that this committee should study, and will study. 

Mr. Smiru. Yes, sir. 

Mr. Roosrvett. Mr. Moore. 

Mr. Moore. That is all. 

Mr. Roosevett. Mr. Avery. 

Mr. Avery. Mr. Chairman, I didn’t hear Mr. Smith give his state- 
ment, so I ama little reluctant to ask a question. 

But in just looking over your statement, Mr. Smith, there are three 
or four lines on the top of page 3 that drew my attention. I wonder 
if you would refer to those particular lines. And maybe you would 


like to comment more specifically as to just what you alluded to at 
that point. 
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Mr. Smiru. Well, we refer there to the question that we have so 
often termed, not only with respect to specific legislation, but to a 
rinciple, namely, quality of opportunity in the marketplace. We 
eel that the antitrust laws are intended to provide a quality of oppor- 
tunity in the marketplace, not to hold up an umbrella or anything like 
that. And whereas in the present situation in the antitrust laws there 
are certain existing loopholes that allow a person or a firm to meet 
a competitor’s equally low price without necessarily giving that same 
price to competitors of the favorite customer, it imposes a situation 
that could very well tend toward a monopoly, and certainly would be a 
discrimination against other customers. 

Now, I realize this is a different subject. But I think it is a very 
appropriate subject for your committee. When the use of good faith 
as a complete defense is made indiscriminately, as it sometimes is— 
and there have been some definite evidences of it in the food business 
in recent years, according to the Federal Trade Commission’s re- 

orts—then we feel that something needs to be done to put some real 
ee ies into the law, so that it can be enforced on a fair basis that 
will provide real equality of opportunity in the marketplace. That 
is basically what we have in mind there. 

Mr. Avery. Summarizing that, Mr. Smith, are you suggesting addi- 
tional legislation or a more rigorous enforcement of existing law ? 

Mr. Smitu. Both; we feel that there should be more rigorous en- 
forcement, and that might even mean that the Federal Trade Com- 
mission would require additional moneys; certainly in respect to other 
Government expenditures they are getting a pittance, considering 
the job that is cut out for them to perform. 

On the other hand, there is definite need for a real clarification of 
this question of good faith. It seems to be interpreted by many people 
the way they would like to interpret it for their own particular end. 
And we feel that only the Congress can clarify that situation to show 
a proper limitation on the use of good faith rather than the way it 
stands now. 

Mr. Avery. You wouldn’t be suggesting at this time endorsement 
of any particular legislation pending before the Congress, would you? 

Mr. Smirn. Well, there has been quite a bit of legislation before 
the Congress, and we feel that the two bills, S. 11 and H.R. 11, do 
as good a job as has been offered at this time. Certainly the law and 
the benefit and the welfare of the independent small business would 
be greatly enhanced and things would be much fairer if the House 
and Senate bills 11 were enacted by this Congress. There are growing 
situations in the trade that make it imperative that something be done, 
and be done pretty fast. We can’t stand the rising tide of discrim- 
ination that is taking place today. 

Mr. Avery. In your particular industry, and I am not intimately 
familiar with it, but from what source would that discrimination 
flow? You represent the wholesalers, and generally speaking, I think, 
the wholesalers are the object of restraint somewhat in the legislation 
you have described. Now, are you suggesting it move one step further 
back and also apply to prevent discrimination on the part of the 
manufacturer to the wholesaler? Is that the relief you seek under the 
pending bills? 

Mr. Smiru. Your primary producer is usually the beginning point 
in most of these things, whether he is a canner or whether he is a 
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manufacturer or some other processor. When he puts his product on 
the market and sells to more than one customer, and two or more of 
his customers happen to be competitors of one another 

Mr. Avery. Who are his customers, the manufacturer, in most 
instances ? 

Mr. Smirn. Well, if you are speaking of the food manufacturer, 
the customer of the food manufacturer is the first man who buys his 
product, that is the first customer. Now, he can be a corporate chain, 
he can be the warehouse of the co-op, he can be a wholesale grocer, 
an independent. 

Mr. Avery. Normally it would be a jobber though; would it not? 

Mr. Smiru. Yes. It is a wholesale transaction from the manufac- 
turer regardless of whether he sells it to the chain or to the independ- 
ent, it is a wholesale transaction. And that is where the thing starts. 
If the price paid at wholesale in carload quantity to one customer is 
X number of dollars, and then if a competitor of that customer comes 
along and wants to purchase a carload and he is charged a different 
price at the same time, and cannot show that he is going to render any 
services or do anything that is going to save the manufacturer money, 
then our contention is that he ought to be charged the same price. 

And same way with promotion allowances and deals and various 
oo things that come along, it should be on a proportionately equal 

asis. 

Now, if the manufacturer or the processor asks for certain per- 
formance, and a wholesale buyer either does not or cannot qualify 
or does not like to qualify, then of course he is not going to have the 
advantage of that. 

But it should be at least available to him and made known to him. 

Mr. Avery. The criteria should be established, and he can either 
come under it or not qualify. 

Mr. Smiru. That is right. It should be available and made known. 

Mr. Avery. What about so-called fair trade bills? Generally speak- 
ing, they don’t cover the area of food distribution, because of the 
nature of the product. Is your association endorsing fair trade 
legislation ? 

Mr. Smiru. Not as such. We are neither for nor against it. We 
feel that that is largely a problem of the drug and cosmetic fields. 

Now, while some of the wholesale grocers and the food stores and 
supermarkets are distributing and becoming rather prominent in the 
distribution of many drug and beauty aids, still we feel that the ques- 
tion of fair trade is a little remote from our immediate interests. 

Mr. Avery. In most instances in the food industry you don’t have 
identifiable merchandise either, do you ? 

Mr. Smirn. Well, you couldn’t fair trade Maxwell House coffee up 
against Chase and Sanborn and get anywhere. They are too defi- 
nitely competitive and well defined. 

Mr. Avery. Mr. Smith, there has been called to my attention the 
report of the Federal Trade Commission on Economic Inquiry into 
Food Marketing, a report that is rather recent, June 30, 1959. 

Have you had an opportunity to examine that report ? 

Mr. Smiru. I am sorry, I haven’t. We have been very much in- 
terested in that and very sympathetic with what they are doing, but 
I haven’t had a chance to read it yet. 
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Mr. Avery. I haven’t either. I just wondered if you had had the 
opportunity to read it. 

Mr. Soiru. I have had it on my desk, but I haven’t had an oppor- 
tunity to read it. 

Mr. Avery. I am glad that I am not the only one who has things on 
his desk that he doesn’t have time to read. 

That is all, Mr. Chairman. 

Mr. Roosevetr. Just one other question. 

If there was such a law which would keep various parts of the 
industry within their own particular sphere—and I have used as an 
example the stockyards decree, which kept the meatpackers from going 
into the retailing end of it, and vice versa—would this, in your opinion, 
be of value in the extension of true, fair competition ? 

Mr. Smiru. Mr. Chairman, that would be very hard to answer. I 
know, of course, exactly what you mean on the meatpacker situation, 
which was brought about for a very definite reason, and at that time 
corrected a situation that certainly, according to many well qualified 
authorities, could have destroyed the food industry as we then knew it. 

On the other hand, today we are becoming more and more somewhat 
of an integrated industry, in that you can stop in a drugstore and 
buy a lot of things that are not drugs. You can go into a food store 
and buy a lot of things that are not food. And just exactly how you 
would segregate out—in other words, we sell meat and produce and 
so forth in a food store, not like in England where you have a separate 
shop for each item. 

. Roosevett. Of course, I wasn’t envisioning quite that; I was 
ae the idea of the retailer or the type of organization ordi- 
narily in the retail end of it becoming integrated so they stepped up 
into the wholesale end of it, and then from there into the production 
end of it, so that they were performing all of the links of the chain 
under one organization. 

In other words, they were directly competing with you, for in- 
stance, as an independent wholesaler, and taking into one function all 
of these things. The suggestion has been made for consideration by 
the committee that perhaps one of the ways to prevent some of these 
unfair practices that you have talked about is to maintain competition 
by not enabling enyloks to get that much economic power into a 
single chain of command. 

Mr. Smiru. Well, I think, Mr. Chairman, what you suggest there 
as a possibility may be something that may be very real. We do know 
this, that there are indications that as a distributing outlet becomes 
big enough to be able to absorb the production of, say, a manufacturing 
facility, certainly they are going to take a close look as to whether 
or not they should continue to buy or whether they should operate 
their own manufacturing facility. 

Right now our immediate problem, though, is something a little 
bit more direct. And that is again the equality of opportunity. If 
we can buy as favorably, get the same offer in plenty of time to use 
it on all of the various promotions and various cost-saving oppor- 
tunities or sales of things that are available from a given manu- 
facturer, if we can have that same opportunity as the corporate chain 
or any other form of distribution, right now the independent whole- 
saler and the independent retailer has demonstrated his full ability 
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to meet and succeed very well against that type of competition. We 
are not asking for anything special. But if this thing gets to a point 
where it is holding the umbrella up, so to speak, over the big cor- 
poration by allowing them to continue to get the benefits of coercive 
pressures to a point where they are able to grow at the expense of 
other forms of distribution, and get shopping locations at the expense 
of other forms of distribution, then of course we are faced with a very 
real problem, that we may very soon see a tendency in this country 
toward a complete integration where even the manufacturer of well 
established brands may find himself hard put because of the compe- 
tition that has grown up among the private or distributor brands of 
some of these big outlets. 

Right today the attention that has been placed on distributor brands, 
as we call them, whether distributor brands are of a corporate chain, 
or whatever it is, for shelf location, and many other advantages, is 
putting the manufacturer with a lot of investment in his own brand 
in a pretty tough spot, that to be able to get shelf location and get 
proper representation in the stores where a distributor does have his 
own brand to which he has given prominence. 

And these things all have a very definite relation to sales volume. 

Mr. Roosevett. Isn’t his easy answer, then, when he finds it pretty 
tough going along on that basis, to sell the business and let the other 
person have it ? 

Mr. Smiru. Well, I don’t think there is any question but what, if 
a big company or corporation were going to move into retailing, like 
the meatpackers, if that were permissible, that they wouldn’t do it 
one store at a time, they would do it by buying out an already going 
unit with the full know-how of merchandising and all the facilities. 

And the same thing might very well be true the other way around. 

Mr. Moore. I have a question. Am I not correct in saying that the 
very problem that Mr. Roosevelt has posed here was partially reported 
in our newspapers this morning, as the result of some Government 
action—it was in the form of a restraint upon one of the chainstores, 
preventing them from going into the bakery business—that is in my 
mind some place here today. 

Mr. Smirtnu. I heard the testimony of the president of Ward Baking 
the other day, and I think that is probably what you are thinking 
about, referring to where they are giving a 5 percent preferential 
treatment in certain markets. 

Mr. Moore. I don’t know out of what agency or what action this 
may have come, but as best I can recollect, it seems to me that one of 
the giant food chains in the pastry and baking division that hereto- 
fore had relied upon an independent source or a small businessman 
to furnish the needs of that chain, had decided to do the very thing 
that you have inquired about here today, and they have been under 
a restraint from going into the bakery business. 

Now, the only reason I suggest it is, if that came as the result of some 
Government decree or action, is not the very question that you suggest 
being partially answered today, or is there any way we could bring 
it out to show in more expressive terms the need for more action of 
that type? 

Mr. Smiru. Mr. Congressman, I believe that, going back since the 
meatpackers consent decree was mentioned, that some of the things 








SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 359 


that were developing that brought that on might in time be related 
to what Mr. Roosevelt has just suggested as a possibility of restric- 
tions being necessary in the other areas of food distribution, for a 
similar reason. 

Mr. Roosrvett. Of course, I might just add to what Mr. Moore 
said—I think there are instances today in litigation where the De- 
partment of Justice under the Sherman Act believes there is undue 
lessening of competition. Probably this case you referred to is one 
of them. 

And the question then is, do we have to go through the process of 
having each one of these things litigated, with the cost to the Govern- 
ment and all the problems we have, if at one time we reached the con- 
clusion that this is the inevitable result of allowing a totally integrated 
situation to exist ¢ 

That is basically the problem which I think we are called upon 
to face. 

Mr. Smirnu. Mr. Chairman, I would like to suggest this: that in 
view of the heavy pressures and the things that are going on in this 
country regarding business concentration, we really feel sincerely 
that the responsibilities on the Small Business Committee are tre- 
mendous, and we are certainly delighted to see any open meeting of 
this kind. It gets a lot of these things out on the table, because some- 
times bad practices can be corrected without any more than letting it 
be known that it is true, or the intent, and so forth. 

I think the intent of Congress has almost as much to do with it as 
the actual law itself. And that is the reason I, if I may be permitted 
to say so, feel that on this question of S. 11 and H.R. 11, that is the 
reason why I think action in this Congress, favorable action on those 
two pieces of legislation, would do a terrific amount toward correct- 
ing a lot of bad practices that are growing up in the trade even with- 
out coercive action or anything, just let it be known that the Con- 
gress does not approve of what is going on, and they feel that there 
should be fairplay, and it would give a lot of stimulation to a situa- 
tion that needs it badly. 

Mr. Roosrevett. Very well. Thank you very much, Mr. Smith. 

I might add that we feel that way, too. For instance, in the petro- 
leum industry there was a consent decree entered into just a few weeks 
ago between the Government and the Standard Oil Co. of California 
which basically carried out and went into things which this subcom- 
mittee had discussed during the last 2 or 3 years. And there was no 
question in my mind but that the Department’s vigor in moving to 
secure this consent decree largely came about because these things were 
brought to light. 

And I can assure you that we will continue to try to do that in a 
constructive manner, 

Mr. MacIntyre? 

Mr. MacIntyre. No questions. 

Mr. Roosrvett. Mr. Dalmas? 

Mr. Datmas. No questions. 

Mr. Roosrvert. Thank you very kindly. We appreciate your com- 
ing before us. 

Our next witness will be Mr. Henry Bison, Jr. Mr. Bison is gen- 
eral counsel for the National Association of Retail Grocers of Wash- 
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ington, D.C., and Chicago. And I believe he will have with him Mr. 
Newman Bagley, who is a member of the board of directors of the 
National Association of Retail Grocers, and the operator of a retail 
grocery business in Saco, Maine. 

We are very glad to have you with us, gentlemen. I believe both of 
you have prepared statements, and if you would care to go ahead and 
give us the prepared statements first, then we will ask you questions. 


STATEMENT OF HENRY BISON, JR., GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 






Mr. Bison. With your permission, Mr. Chairman and gentlemen, I 
would like to begin by introducing our association and describing it. 

I believe you have a packet of the materials which I am going 
to refer to in my statement. It describes who the association is and 
what it does. 

At the conclusion of this part of the statement, I would like to ask 
Mr. Bagley to present his statement. And when he has finished, I 
would like then to continue, if that is agreeable to the committee. 

Mr. Rooseverr. It certainly is. 

You go right ahead, Mr. Bison. 

Mr. Bison. For the record, my name is Henry Bison, Jr. I am 
general counsel of the National Association of Retail Grocers. 

The National Association of Retail Grocers represents community 
food market operators across the Nation. Founded in 1893, it re- 
cently held its 60th annual convention. The main office of the asso- 
ciation is 360 North Michigan Avenue, Chicago 1, Ill. Its Washing- 
ton office is located in the Munsey Building, 1329 E Street NW. 

Membership is composed entirely of food retailers. Both single- 
unit and multi-unit operators are represented. Some 56,000 operate 
one store, whereas around 8,000 to 10,000 operate two or more stores. 

The annual sales of member stores range rem $1 million or more to 
less than $100,000. Those having sales of $1 million or more number 
8,492 stores and 5,602 stores have less than $100,000 annual volume. 
The majority—12,897 stores—have annual sales of between $300,000 
to $500,000. The average sales volume per store member is $329,018. 

Some 47 percent of its members live in small towns with less than 
25,000 population. About 25 percent live in large cities over 250,000 
population. 

Members buy their merchandise through every available means. 
Forty-one percent are affiliated with cooperative buying organizations. 
Those affilhated with voluntary groups represent 39 percent. The 
remaining 20 percent, or about 14,000 stores, have no affiliation with 
buying groups. 

The association is a federation of over 200 State and local associa- 
tions of food retailers. A retailer becomes a member of the national 
organization by joining an affiliated State or local association in his 
area. 

The governing board of the association is elected at the annual con- 
vention by delegates representing affiliated associations. The presi- 
dent, vice president, and treasurer are elected for a 1-year term. Five 
directors from various parts of the country are elected for a 3-year 
term. All officers and directors must be active food retailers. States 
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represented on the present board are: Illinois, Kentucky, Idaho, Cali- 
fornia, Maine, Iowa, Texas, Oklahoma, and Florida. The executive 
director is Marie Kiefer. 

The primary function of the association is to aid and assist com- 
munity food retailers improve the operations of their stores. To 
carry out this program, it publishes a monthly magazine, the Nargus 
Bulletin. Changes are taking place very rapidly in this industry. 
It is the job of the association to keep its members informed on the 
latest techniques, developments and practices for efficient manage- 
ment of food stores. In an association the size of this one a respon- 
sibility of this nature is very large indeed. 

So that you may see for yourself some of the services performed 
by the association for community food retailers, a package of asso- 
ciation publications and pamphlets has been provided for your in- 
dividual use. Included are the June 1959 issue of the Nargus Bul- 
letin. And I would like to call to the attention of the committee mem- 
bers in this June issue of the Nargus Bulletin, page 29. It contains 
an editorial on the shopping center problem which I believe has just 
been discussed by the committee members and the previous witness. 

A pamphlet entitled “What do you know about Nargus?” This 
tells the story of what the association does and how it operates. 

A booklet—Food Retailing Career Opportunities” designed to at- 
tract competent young people to make a career in food retailing. 

A booklet entitled “A Guide to Real Opportunity” to help train 
checkers, bag boys, and carryout boys. The emphasis on these store 
personnel is necessary because they are the last contact with the cus- 
tomer and can either make friends for the store or alienate them. 
A checkers manual is also included as well as another training book- 
let, “What Every Clerk Should Know.” 

Covering produce, there are two publications. One called the 
“Nargus Produce Training Manual” and the other entitled “Nargus 
Produce Guide.” Yov. may wish to take this latter booklet home for 
it gives much useful information on fresh fruit and vegetables avail- 
able on the market and the time of the year they are in best supply. 

The meat department is an important part of any food store. In- 
cluded is an “Instructional Outline on Meat Department Manage- 
ment.” This isthe pamphlet in red. 

“Interior Stock Arrangement and Exterior Designs for 10 Food 
Stores” is to help plan stores of various sizes. This is the yellow 
booklet. 

There is also included a “Manual on Procedure for Recruiting, 
Selecting, Interviewing and Guiding New Staff Members.” On the 
inside back cover of this manual is a personnel handbook, in bronze. 
The success of any business depends on the people in the organiza- 
tion. The association spends a great deal of effort helping store op- 
erators increase the value of their personnel. 

Financing is a big problem. Local food retailers want to grow, 
but frequently they need help on how to finance larger operations. 
To cover this is a pamphlet, “Financing the Food Store.” 

Another pudteiilet in a white cover includes helpful information 
on store location, financing, lighting, parking, restrooms, office lo- 
cation, and layout. 

These, gentlemen, are but a few of the booklets, manuals, and serv- 
ices provided by the association. A catalog of additional ones cover- 
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ing every phase of modern food store operation is included as a part 
of the materials we are happy to give you. 

I also have with me today a “Uniform Accounting Manual for 
Superettes and Supermarket Operators,” and a “Simplified Weekly 
Business Record Books” for smaller operators. The association con- 
ducts several management seminars during the year. I have here 
the lectures from a recent management seminar. The modern stores 
department of the association is headed by a very competent archi- 
tect who provides assistance for operators building new stores or ex- 
panding old ones. With me here is a complete set of plans and spec- 
ifications for a 40- by 125-foot supermarket building called Market 
Manor. 

Finally, the association has its own office in Washington which pro- 
vides full-time statf services connected with the actions of Congress 
and the various Federal agencies as well as a national affairs com- 
mittee of almost 300 carefully selected retailers who are acquainted 
with the operations of the Federal Government. Regular and emer- 
gency bulletins are issued to the members of this committee to keep 
them informed. 

I, as its general counsel, am a lawyer admitted to practice in the 
District of Columbia and Maryland. I am a member of the Ameri- 
can Bar Association and the District of Columbia Bar Association. 

I have spent some time describing the association, what it is, how it 
operates, who its members are, et cetera, so that you may be guided 
in the weight attached to our testimony. In these hearings, we shall 
report the facts as we know them to be with complete honesty and 
fairness. Our sole desire is to be helpful to the subcommittee in the 
important work it is doing. 

Now, with the kind permission of the members of the subcommittee, 
I would like to ask Mr. Bagley if he will present his statement, and 
after that I will continue with the one that I have. 

Mr. Roosrvett. Mr. Bagley, we are very happy to hear from you 
at this time, particularly because you are an individual who is actually 
in this business, and running your own retail market. We are very 
happy to have you here, sir. 


STATEMENT OF NEWMAN BAGLEY, DIRECTOR, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 


Mr. Baciey. Thank you very much, Congressman. 

Members of the committee, my name is Newman Bagley. My 
address is 22 Storer Street, Saco, Maine. I have been in the retail 
food business for 12 years and operate three stores. I am a mem- 
ber of the board of directors of the National Association of Retail 
Grocers. 

Many community food retailers are hard pressed today to build 
sales, prosper, and expand. 

Retail food distribution is highly competitive. Vigorous price 
competition is intense in our market. "We must and do meet the prices 
offered by all our competitors. In addition, we run promotions offer- 
ing reduced prices, contests, and other forms of special attractions to 
compete in building sales volume. I believe we are in one of the 
toughest competitive businesses in the country. 
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The cost of merchandise we buy from our suppliers is the largest 
part of total cost of doing business. It runs around 85 percent of 
sales. We buy most of our merchandise from a wholesale supplier 
serving 250 food dealers. This gives us the benefit of mass pur- 
chases and the most efficient methods available. Everything possible 
is done to cut costs. We are always looking for ways to hold shelf 
prices down. This is the only way we can stay in business. 

We welcome competition, since this is what makes our private 
enterprise system work. We are not afraid of honest competition, 
but do want equal opportunity to compete based on efficiency. As 
long as the competitive contest is decided on the basis of relative 
efliciency, community food retailers can take care of themselves. We 
have no trouble competing against the largest retailers, so long as 
these firms do not abuse their economic power to gain speci ial ad- 
vantages to which they are not entitled. 

What disturbs us the most is the knowledge that many discrimina- 
tory practices are going on in the industry at present. This puts 
community food retailers at a competitive disadvantage with large re- 
tail organizations. Their mass buying power is so great they ca 
force manufacturers to give them price and other forms of cuedialannai 
we are denied 

These discriminations are given secretly, yet we know very well they 
are going on. This gives our large competitors much lower acquisi- 
tion costs which manufacturers make up for in charging us higher 
prices. 

An example of this which is of particular importance to me was 
recently brought out in a complaint filed by the Federal Trade Com- 
mission against the Tri-Valley Packing Association which is engaged 
in selling canned fruits and vegetables. 

In this complaint, the Commission charged that the wholesaler 
from whom I purchase, Hannaford Bros. Co. of Portland, Maine, 
was discriminated against by Tri-Valley. The Commission says that 
while my wholesaler paid $5.30 per case on canned peaches, A. & P. 
bought the same product for $4.90 per case. This amounts to a dis- 
crimination of almost 1.7 cents per can. 

I might add here, gentlemen, as brought out by the previous wit- 
ness, who was a wholesaler representative, that when a wholesaler 
is discriminated against such as in this case, it directly affects the 
retailer. He is the customer affected, because we operate—and I am 
sure that the vast majority of retailers today operate—on what is 
known as a cost-plus system. In other words, the retailer buys from 
the wholesaler at his cost, plus a certain percentage markup based on 
volume to operate the warehouse efficiently. 

Other examples of discriminations include instances where large 
distributors sell their shelf space to manufacturers. They are paid 
to stock merchandise or to give it a prominent location. 

Advertising and promotional allowances are frequently demanded 
by large distributors on a basis that manufacturers are afraid to turn 
down. These payments are supposed to be for services rendered by 
such favored retailers in promoting the product. But many manu- 
facturers do not require proof of performance. We also know that 
discriminatory payments are made under the guise of advertising and 
promotional allowances. 
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As we say in the trade, “wheeling and dealing” goes on all the 
time. The larger the purchases the more a retailer can get if suf- 
ficient pressure is applied. Perhaps manufacturers feel they can’t 
refuse concessions, or resist the pressure for if they do, the large 
retailer may go to another supplier. On the other hand, some manu- 
facturers offer concessions to large buyers to gain their favor. As 
you can see, it is a vicious system. 

Since price competition is so keen in our industry, even a small 
discrimination results in a serious competitive disadvantage. If a 
favored retailer reflects the advantage given him in lower shelf prices, 
we have to meet these lower prices. The effect of this is to hinder 
growth and expansion. We have to rely on retained earnings to a 
large extent for expansion capital. Equity capital on the open market 
is frequently not available to us and neither is long-term borrowed 
capital. Our larger competitors are able to borrow money for ex- 
pansion from insurance companies at relatively low rates. We cannot 
dothis. Neither can many community food retailers qualify for loans 
from the Small Business Administration, for SBA regulations define 
a small business concern in food retailing as one having $2 million or 
less annual sales, and many of us have annual sales volume above $2 
million. 

Mr. Roosevetr. Could I ask you something on that. If you hap- 
pen to have, I believe you said, three stores, and if you are going to 
enlarge one store, is it your understanding that you would be eligible 
to borrow for that one store on the basis of the sales of that one store. 
Or because you operated three stores would you be ineligible ? 

Mr. Baeotey. I would be ineligible, Congressman, because my three 
stores are one corporation, and the total volume would count there. 

This requirement is out of keeping with developments in the indus- 
try such as the trend toward larger stores and the growth in food store 
sales. These are the handicaps on community food retailers in ob- 
taining expansion capital. Discriminations add to the difficulty by 
reducing their earnings and further stifling growth. 

The harm created by these practices is most sever and cannot help 
but injure competition and thereby eventually increasing food prices. 

Thank you, gentlemen, for listening. 

Mr. Roosevetr. Mr. Bagley, before Mr. Bison goes on, unless there 
is objection on the part of my colleagues, I think we might ask counsel 
to make inquiry of the SBA as to whether or not they have reexamined 
the fairness of the limit which they have set, particularly as to the 
small retailer with three or four individual outlets, so that we may 
have the view of the SBA on that point. 

Mr. Bacrey. May I inject again, Congressman ? 

Mr. Roosevetr. Yes. 

Mr. Baetey. I know you spoke to the previous witness about in- 
vestment companies that are sponsored by SBA. 

Mr. Roosevetr. Yes. 

Mr. Bactey. I think they are very fine as far as they go, but if my 
understanding is correct, the only way that they will lend long-term 
capital is to take a share of your business, either in the form of stock or 
some opportunity to gather from that a reasonably large profit. Now, 
I may not understand that correctly, but that was my understanding 
of it. 
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Mr. Roosevett. Your understanding is quite correct. And there is 
legislation that has been proposed to remove that requirement. 

You are talking about the equity capital ? 

Mr. Baetey. That is right. 

Mr. Roosrvettr. And that is an equity capital requirement, and there 
is legislation that has been introduced, I believe the hearings are now 
going on in the other body with reference to that, and undoubtedly 
there will be hearings on this side which will remove it. In your opin- 
ion, will the removal of that particular point be of assistance in get- 
ting that machinery started for people in your industry ? 

Mr. Baatey. You see, there may be money, there probably are a lot 
of businesses just exactly the same as mine. Now, I control 51 percent 
of the stock in our company. Now, if I sold any of the stock of that 
company in the open market I would lose control, which, as an inde- 
pendent, I refuse to do. So it only gives me the opportunity to go to 
the bank for short-term capital, that is the only thing I have been 
able to get with the SBA limitation of $2 million, w hich I am over, 
with this other phase of the investment company setup it does take 
that opportunity away from us. Of course, if we needed to borrow $1 
million we could go to an insurance company, but we don’t want that 
much money. 

Mr. Roosevett. I think you brought up two points, about one of 
which something can be done administratively to cover it, and the 
other, I think, should be taken care of from a legislative point of view. 

Mr. Bison, do you want to proceed ? 

Mr. Bison. Mr. Chairman, we had two additional witnesses repre- 
senting our association who planned to be here today, and it is with 
the oreatest regret that they were unable to attend. They are Mr. 
Kimberling of Oklahoma City, Okla., a supermarket operator, who 
has a statement on shopping centers in which he expresses a consider- 
able amount of personal experience in that matter. 

The other witness is Mr. Swaringen, of Concord, N.C., a former 
director of the association. 

Both of these gentlemen planned to be here, but found that they 
could not come. And I would like to submit at this time for the record 
their statements that they planned to give here this afternoon. 

Mr. Roosrevetr. The committee will be very happy to have their 
statements. And after we have had an opportunity to look at them, if 
we feel that we should like to discuss the statements further with them, 
we will let them know and perhaps arrange to have another meeting. 

Mr. Bison. Thank you, sir. 

Mr. Roosevetr. Otherwise, they will be included in the record fol- 
lowing your statement. 

Mr. Bison. Continuing with my statement, Mr. Chairman and gen- 
tlemen, the major trend in food retailing today, the one factor w hich 
more than any other is causing many severe ‘problems in the entire 
food industry from, farm to store is the growing concentration of 
food store sales in fewer cutlets owned or controlled by a steadily de- 
clining number of concerns. Ignore this one fact and you will search 
in vain for an understanding of why the entire food industry is in a 
state of concern today. 

To see this picture in its proper perspective it is necessary to realize 
the vast concentration which is taking place. In 1939, according to 
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to Bureau of the Census figures, there were 378,337 grocery stores in 
this country. In 1954, there were 279,000, a decline of over 100,000 in 
17 years. From 1948 to 1954, grocery stores declined by approximately 
20 percent while other types of retail stores increased 10 percent dur- 
ing the same period. In this 6-year period sales in food stores ex- 
panded some 35 percent. 

The Department of Commerce publishes monthly retail sales figures 
by types of stores. It gives for various retail lines both total sales for 
all stores and total sales by stores owned or controlled by organiza- 
tions having 11 or more units. In 1958, firms owning or controlling 
11 or more grocery stores had 41 percent of total national sales for all 
grocery stores. Their sales last year were $18,590 million. 

I might say those are official figures from the Department of Com- 
merce. 

In the same year grocery stores of single-unit operators and those 
with 10 or less units had sales of $25,900 million. Based on an esti- 
mated 240,000 such grocery stores in existence, the average sales per 
store is approximately $108,000. 

Estimated 1958 sales of the 13 largest food chains is $14,702,485,160 
or almost 80 percent of the total sales of grocery stores operated by 
chains with 11 or more units. These 13 food chains operate approxi- 
mately 12,486 grocery stores with average sales per store of $1,170,000. 
The average annual sales volume of these large chainstores is over 10 
times sales of the average store of single-unit operators and those 
having 10 or less multiunits. 

In 1958, approximately 240,000 grocery stores operated as single 
units, or by firms with less than 11 units, had total sales of $25.9 
billion, whereas less than 13,000 grocery stores operated by the 13 
largest food chains had sales of $14.7 billion. In effect, therefore, the 
top 15 food chains with 5 percent of total grocery stores in operation 
account for one-third of total grocery store sales. 

Comparing sales by independent and chain food stores on a na- 
tional basis conceals more than it tells. As a measure of market 
shares, national sales figures do not tell the complete story of concen- 
tration in retail food distribution. This is because food is not sold to 
consumers in a national market, but in hundreds (if not thousands) of 
local markets. A family living in a community is affected by the 
availability of suitable competitive outlets in that area and not by a 
hypothetical average of conditions existing throughout the Nation. 

When viewed from the selling side, a relevant market in retail food 
distribution is much narrower than it is for many lines of products. 
Even with the vast increase in the use of the automobile, convenience 
in location remains as one of the primary determining factors in the 
choice of food stores for consumers. 

One need only visit many of our large metropolitan centers to see 
the extent to which large food chains have become a dominant factor 
in such markets. Unfortunately, up-to-date figures showing the ex- 
tent of the concentration by individual markets have not been pub- 
lished by the Government, though the current economic study of food 
retailing by the Federal Trade Commission may produce some usable 
data along the lines needed. We urge the subcommittee to give care- 
ful consideration to the need for more factual information on con- 
centration of grocery store sales in metropolitan markets. 
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Farmers, growers, processors, and manufacturers are well aware of 
the grow ing ¢ concentration in food store sales. As sellers whose prod- 
ucts must be placed on the shelves of food stores to reach consumers, 
they are finding that their access to a growing proportion of the 
market depends ¢ on decisions made by a steadily declining number of 
food store operators. 

In 1939, 112,000 food stores accounted for 70 percent of total sales. 
In 1954 it took only 50,000 to cover this share of the market. For 
1956 the figure dropped to 47,500 stores and last year 44,500 food 
stores did 70 percent of the business. These figures include both 
grocery and combination food stores. 

This means that producers, growers, processors and manufacturers 
must depend on a rapidly declinin g number of food stores for the 
bulk of their market. Since fewer food stores owned by still fewer 
firms control more of the available shelf space on which suppliers de- 
pend for their market, they find themselves in an increasingly difficult 
economic position. 

This is why large unscrupulous retail distributors can extract dis- 
criminatory price cuts and other hidden concessions from many 
manufacturers. Because of the centralization of power which has 
taken place in retail food distribution, a few large retail concerns 

‘an often decide whether a particular product will be distributed in 
a large proportion of many markets. Enormous economic power is 
developing over the entire food industry since only these products 
which go into these major food stores find a large proportion of the 
consumer market. Everyone in the food industry, and indeed the 
entire Nation, is vitally affected by this alarming trend. It provides 
the answer as to why discriminations are so prevalent i in the industry 
today, and why there is much concern over the future. 

The growth of centralized economic power in retail food distribu- 
tion is strikingly highlighted by the unprecedented wave for merger 
acquisitions in this field. 

And, Mr. Chairman, I have with me several copies of a study that 
the association has made on the merger movement in retail food dis- 
tribution. I believe that this is part of your record, but I have a 
copy here that you may wish to refer to at this hearing. 

Mr. Rov SEVELT. We will be sure that it is in the record. 

Mr. Bison. For 4 years, 1955-58, this association kept a current 
record of merger acquisitions of retail food stores based upon a wide 

variety of public, as well as private, sources of information. It 
supplemented this with extensive efforts to search out and examine 
the major causes for this trend. A short time ago the association 
issued its report entitled “The Merger Movement in Retail Food 
Distribution, 1955-58.” 

The primary findings in this 4-year study of the trend toward 
centralized power in America’s major distributive industry are— 

A tremendous battle for power is now going on in retail food distribution. 

While this struggle is now waged primarily at the retail level, its impact 
extends over the vast network of the Nation’s facilities for growing, processing, 
and manufacturing food and food products reaching consumers. 

A merger maelstrom has been taking place in retail food distribution since at 
least 1955. 

Since 1955, a minimum of 2,657 locally operated food stores have been swal- 
lowed up in merger acquisitions. 
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The estimated annual sales volume acquired by these acquisitions is $2,824,- 
830,000. This is equal to current total sales of all grocery stores in 14 States 
of this Union. 

A total of 160 acquisitions made by 68 companies is covered in the study. 

In the majority of instances modern progressive multistore operators have 
been bought out by large interstate organizations. 

The States of Illinois, Indiana, Michigan, and Ohio have had more merger 
acquisitions of food stores than any other region of the country. 

Food chains having annual sales from $400 million to $1 billion were the 
most merger acquisitive group. Those having 300 to 600 stores were also in 
this class. 

The huge number of acquisitions of modern, efficient, local multiunit retailers 
is leading to serious concentration of food store sales in many important 
markets. 

The pyramiding effect of the competitive merger race in retail food distribu- 
tion is interfering with the more desirable stabilizing growth through internal 
development. 

Rugged competition in retail food distribution probably exists today in most 
markets, but the basic problem is to stop strong tendencies now in existence 
which if permitted to continue will assuredly produce the evils of economic 
concentration and monopolistic competition. 

The floodtide of mergers raises serious problems for farmers, growers, proces- 
sors, and manufacturers. They face growing power concentrates in retail food 
distribution which places them at a substantial disadvantage in marketing 
their products. 

It is well established that manufacturers and processors have already felt 
the irresponsible use of concentrated buying power by unscrupulous distributors. 
Examples of this are the outright sale of shelf space and the growth in the 
sales of distributor brand merchandise under private labels and sold to large 
retailers at discriminatory prices. 

As concentration grows in major markets, retail organizations in control 
will be able to select by legal means the prevailing methods of competition. 
This will introduce vast changes in the form competition takes within the re- 
tail food industry. 

A census of economic concentration in retail food distribution in important 
markets should be made on a yearly basis. 

The present Federal tax structure is a major cause of mergers. 

Price discriminations and unearned promotional allowances now enjoyed by 
the more unscrupulous large retail organizations are another major incentive 
to mergers. 

Other causes leading community enterprise to sell out include lack of trained 
management, inability to obtain choice store location sites, high interest rates 
on borrowed money, difficulty in expanding, fear of strikes, growing complica- 
tions in operating a private business, and perhaps most of all, the feeling that 
only large corporations have a good chance of continued success in the present 
atmosphere. 

The antitrust laws and their enforcement need to be strengthened sub- 
stantially in their application to retail food distribution. 

A thorough investigation into the causes and effects of retail food mergers 
is urgently needed. 

Our free competitive economy is threatened by too much concentration in 
retail food distribution. Mergers are a prime source of centralization of 
power that is taking place. 


More recently our attention has been drawn to another report which 
came to us in the regular course of business. I refer to the April 1959 
issue of the Nielsen Researcher published by the A. C. Nielsen Co. 
This research company with offices in the United States and many 
foreign countries is the world’s largest marketing research organ- 
a), It is well recognized in the food industry for its relia- 

ility. 

This report calls attention to the following facts—and I believe, 


“oem you have a copy of that April 1959 Nielsen Researcher 
efore you. 
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This report calls attention to the following facts: 


Buying concentration is a fact of food marketing today. 

There has been an unparralleled growth of mergers and acquisitions in the 
food field since 1949. 

Since 1953, mergers and consolidations have resulted in a reduction in the 
number of food chains from 273 to 77, a decrease of over 70 percent. 

Concentration is now at the point where 66 percent of all chainstores ac- 
count for approximately 81 percent of total chain foodstore sales. 

Twenty-one percent of the grocery stores sell 88 percent of canned peaches, 
pears, and fruit cocktail, and 85 percent of canned corn, peas, catsup, and 
tomato sauce. 


In the period 1948 to 1957, the total number of foodstores declined by al- 
most 16 percent while total sales of those remaining in business increased 
77 percent. 

Competition among various products for scarce shelf space is very intense. 

These facts speak for themselves. They speak, gentlemen, more 
eloquently than we can. And they are inconvertible facts. 

They tell the story of enormous power developing in retail food 
distribution and extending over a large part of the economy. No in- 
dustry affects the welfare of so many people as does food. The 
growth of power concentration at the retail level extends backward 
all the way to the farm and forward to every family dinner table. 

As we stated in our merger report :° 

A nation that cherishes its economic freedom or prizes a system of minimum 
governmental interference in business can scarcely tolerate excessive concen- 
tration of economic power in retail food distribution. Diversity of economic 
power is the keystone of the private enterprise system, and a very high degree 
of such diversity is more necessary in food retailing than it is in most other 
basie industries. 

It is essential that economic power not be concentrated in retail 
food distribution under the direction of any small group of concerns 
regardless of how public spirited or eflicient their managers may be. 
The existence of excessive power concentrations in this sector of econ- 
omy may well be sufficient to destroy the very basis on which this 
country’s economic and political freedom rests. 

We have tried to demonstrate that the basic cause of the most 
serious economic problems in food distribution today is the growing 
concentration of economic power at the retail level. From this one 
central fact springs a large number of harmful trade practices in the 
food industry. These practices are symptoms of the alarming trend 
toward monopoly taking place in retail food distribution. This fact 
provides the key to an effective solution of the problem of maintaining 
a healthy competitive climate in the food industry. 

Asa result of the centralization of economic power at the retail 
level in the food industry, a large number of practices have arisen 
which injure competition and destroy or curtail competitive oppor- 
tunities for community or local business as well as new business. 

Mr. Bagley has just testified as to the great number of discrimina- 
tory practices going on today. These impose enormous competitive 
disadvantages on community ‘food retailers feeding the trend toward 
greater concentration of foodstore sales in many market areas. 

Another example of such discriminations which has not been men- 
tioned is some large and unscrupulous chains demanding manufac- 
turers assign a number of their employees to help out in new stores 
being opened. These people work in new stores just as the chain’s 
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own employees do, but they are on the payroll of manufacturers and 
suppliers. 

And, gentlemen, they work in the stores like any clerk does; they 
do everything, mop the floor, stock the shelves, clean the aisles, do 
everything, and they are on the payroll of suppliers. 

We understand that one large chain has had the services of as 
many as 200 employees of various suppliers at one time helping in 
their stores without cost to the retail organization. 

Mr. Roosrevett. Could I interrupt you there and just say that it 
would be helpful to us, unless there is some reason why you can’t, 
if you could tell us what that one large chain is. 

Mr. Bison. I could furnish that information to you at a later date, 
Mr. Chairman, and I would be very happy to do it. 

Mr. Roosevett. We would appreciate it. Thank you. 

Mr. Bison. Mr. Chairman and gentlemen, if suppliers do not pro- 
vide these men, their products are not displayed in the stores. They 
are given the cold treatment, and a competitor’s line or the chain’s 
private brand gets preference. All this amounts to chains shifting 
a part of their labor cost to suppliers. This results in giving them 
a substantial competitive advantage. 

This practice goes along with outright selling of shelf and display 
space to suppliers on the highest bid basis and with demands that 
suppliers pack their regular merchandise under a chain label at 
prices around 20 percent below regular prices. 

Mr. Chairman, with your permission, I have just examined the 
transcript of the hearings before the Senate Antitrust Committee 
of last week, the bread hearings, and I came across an example, I 
might say a horrible example of discrimination in the bread industry 
that I would like to describe very briefly to you at this time. 

I am referring now to a memorandum that we have sent to our 
executive board dated July 6. It is a very short one, and I would 
like to read it to you. It isas follows: 

Senate Antitrust Subcommittee hearings on the bread industry 
have just developed positive proof of wide-scale discriminations 
against community food retailers. 

Record of hearings contains written correspondence of February 
and March 1958, between Ward Baking Co. and Safeway Stores 
relative to a 5 percent discriminatory discount Safeway received 
on bread and cake purchases in the metropolitan New York area. 
Record shows Ward giving this discount to favored retail outlets 
constituting only 29.6 percent of its weekly business in area. Evi- 
dence indicates Grand Union, Daitch-Shopwell and all other chains 
serviced by Ward in area also received 5 percent discount. 

Hearings produced correspondence showing that effective Janu- 
ary 12, 1959, Ward was selling private label bread to Grand Union 
guaranteeing it 20 percent markup. Ward’s price to Grand Union 
was fixed at 80 percent of prevailing chain retail bread price in area; 
20 percent markup was assured. Prevailing chainstore price in New 
York, for example, is 17 cents. Ward’s price to Grand Union is 
13.6 cents. 

So no matter what price the chain sold white bread in New York 
for, Grand Union got it at 80 percent of that price, and was guaran- 
teed a 20 percent markup. 
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Now, that is the extent of the discrimination. 

Further example of discriminations brought out promotion and 
display contract dated July 18, 1958, between Ward and Kroger 
Co., amounting to 3 percent of purchases under which only considera- 
tion from Kroger is its “cooperation.” 

Mr. Roosrvetr. Mr. Bison, could I ask you, do you have any in- 
formation as to what the Grand Union price to their customers was 
for that bread upon which they were receiving this 5 percent dis- 
count ? 

Mr. Bison. 17 cents. They were selling it for 17 cents. 

Mr. Roosrvett. They were selling it at exactly the same price? 

Mr. Bison. That is right. They sold it at the chainstore competi- 
tive price, and they were guaranteed 80 percent of that prevailing 
price, so they have had a guaranteed 20 percent markup. 

Mr. Roosrvett. So they were not passing it along to the consumer? 

Mr. Bison. Actually, the figure at which they were buying the 
bread from Grand Union was fixed by the prevailing retail price in 
the chainstores of white bread in that area. They got it at 80 percent 
of that price, no matter what it was; if it went up or went down, the 
80 percent price that they had to pay was regulated by the retail price, 
so they were guaranteed a 20 percent markup. 

Mr. Rooseverr. In other words, Grand Union was getting greater 
profit, and the consumer wasn’t getting any better price break from 
Grand Union, even though they were getting a greater break from 
the manufacturer ? 

Mr. Bison. Some of that, Mr. Chairman, wouldn’t be profit. Part 
of it would be cost of operation. But certainly a part of it would be 
profit. 

But the point is that a food retailer would like very much, as I am 
sure Mr. Bagley would agree, to have a supplier who would guarantee 
him a 20 percent markup. That is pretty nice business in a competitive 
market when the supplier will sell you at 80 percent of whatever 
the prevailing retail price is. Then you just can't lose. And remem- 
ber, this only goes to preferred customers. 

Ward president explained “cooperation” called for was to give 
Ward space for its products and admitted payment was really a dis- 
count. Market area involved is St. Louis. 

Ward vice president and general counsel testified that discounts 
were given because of “pressure from the customer.” 

When Senator Kefauver asked if discriminatory discount wasn’t 
“pretty rough on the little independent who does not get it,” Ward 
president replied, “Yes.” He also said Ward had to give 5 percent 
preferential discount or lose the business. 

Now, I would like to submit, gentlemen, the following colloquy. 

Senator KrerAuver. What is going to happen to the food industry with this 


situation prevailing—the big fellow is getting special treatment and the little 
fellow is not. Mr. Jackson, you have been in this for a long time. 


‘ = I explain for the record Mr. Jackson is president of Ward 
akery. 


Mr. JAcKSON. I don’t know how to answer the question, Senator. I am in full 
accord that it is a situation that must be straightened out along the line. How 
we are going to straighten it out is a difficult answer. 

Senator Keravuver. Do all of these big chains demand and receive discounts 
similar to this special discount? 
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Mr. Jackson. To the best of my knowledge, sir, there are not many if any 
bakers selling chains without discounts. 


This is testimony from the president of Ward Bakery. 


Senator Kerauver. And that is all justified under the meeting competition 
section of the Robinson-Patman Act? 

Mr. Jackson. Yes, sir. 

Now, gentlemen, fairness requires the inference that Ward is follow- 
ing standard industry practice in such matters. 

It is clear that discriminations by bakers generally are carried on 
in many markets. Ward is certainly not doing more than many of its 
competitors in the same area. —Continental Baking Co.’s president 
answered a question in hearings—“Does your company, in order to 
get into these chainstores, give them rebates?” with the following 
answer. “If there is a discount situation existing with the store, why 
we meet it.” 

There is strong evidence of similar discriminatory practices in the 
canning and other segments of the food industry. If the situation 
were fully known, it would shock national conscience. The facts show, 
gentlemen, that the principal defense for these by those engaging in 
harmful discrimination is invariably along the lines, and I am going 
to quote this statement we hear over and over again, “We are meeting 
competition. Our competitors are giving preferences and we must do 
so to stay competitive.” 

Over and over and over and over again. And I am sure, Mr. Chair- 
man, you have heard the same in the hearings which you have 
conducted. 

The basic problem is that the present law allows discriminations 
given to “meet competition” regardless of competitive harm. This 
loophole must be closed if discriminatory practices are ever to be 
stoppec. We must cease one discrimination justifying innumerable 
others following. And this demonstrates the need for passage of 
S.11 and H.R. 11. 

I stated to the board that the bill in Congress is in a grave situation. 
And if anything, that is an understatement. I urged redoubling the 
combined effort to seek the passage of S. 11 in the Senate. 

Mr. Roosevettr. Mr. Bison, just so I can make sure all of us under- 
stand your testimony correctly, you feel that the only proper way to 
get at that problem which has been described is to pass S. 11 or H.R. 
11. And do you feel that both of those bills, which are identical, 
would do the job in your opinion, or do you think that they can be 
improved and better legislation can be posed ? 

Mr. Bison. Mr. Chairman, we do not take the position that S. 11 
is the acme of perfectability. I would hesitate to say any bill could 
not be improved upon. But I do say this. The principle should be 
imbedded in our antitrust laws that it is not motive or intent which 
controls illegality, but rather effect, consequences. If a person is de- 
stroying a competitive market, injuring competition, creating mo- 
nopoly, it makes no difference what motivates him, it makes no dif- 
ference what his purpose is. The injury to the competitive economy 
is more severe, more important than giving him the absolute right 
to pursue a practice in his own way which injuries the entire economy. 

Now, the thing that is wrong with the law today is that the motive 
and intent of these people who are discriminating is superior to the 
competitive effect, to the injury inflicted on the system, 
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I am not saying S. 11 is perfect legislation. I think that would be 
a false statement. I think the bill probably could be improved upon. 
But it is the principle that we are fighting for. And it is the principle 
that has to be put back in the antitrust laws, that these laws were 
created to protect competition, to preserve it, to encourage it, and not 
to give anyone any right to carry on clandestine efforts to pursue his 
own selfish purpose and destroy the competitive system. 

Now, that in a brief word is why we are supporting S. 11 and 
H.R. 11. 

I might continue by saying that Mr. Kimberling’s statement, who 
I regret is not here today, tells the committee a shocking story of 
how successful local retailers are denied an opportunity to lease choice 
locations for supermarkets and large regional shopping centers. 

Mr. Swaringen’s statement filed with the committee describes other 
unfair trade practices which are causing concern in the industry. 

Geographical price discriminations by large interstate multiunit 
operators is another very harmful practice. 

May I at this point, Mr. Chairman, mention one other fact that I 
think is important in connection with the bread hearings that were 
conducted by the Senate committee. A special subcommittee of the 
House Small Business Committee has conducted hearings, I believe, in 
South Bend last week, at which there were allegations made by a dairy 
witness that one of the large dairies was guaranteeing a 10-percent 
markup. Now, that is a similar situation to the 20-percent guaranteed 
markup Grand Union got from Ward. And I only point to that, 
gentlemen, to show that it is not bread alone, it is not Ward alone, it is 
not the bakery industry alone; it runs all through this food distribu- 
tion industry. It permeates the entire industry. And the work of 
this fine subcommittee and full committee, and the hearings it has 
conducted in milk and other areas, gentlemen, have produced a record 
replete with facts proving it. We don’t need any further proof. It is 
shown in page after page. The only question is what we are going to 
do about it; because the proof is there. 

Community food retailers have a significant disadvantage in com- 
peting against unscrupulous organizations with a large number of 
stores in several States. Interstate chains have carried on price wars 
and giveaway promotions in selected markets to drive out strong local 
competitors and acquire a greater percentage of food store sales in 
such areas. The losses they suffer are met by siphoning profits from 
other markets where they are operating at a profit. 

An eloquent description of the great harm done by this practice was 
given by Mr. Justice Douglas in Moore v. Mead’s Fine Bread Co. 
(348 U.S. 115), when in speaking for a unanimous court, he said: 

If this method of competition were approved, the pattern for growth of 
monopoly would be simple * * *. The competitive advantage would then be 
with the interstate combines not by reason of their skills or efficiency but be- 
eause of their strength and ability to wage price wars. The profits made in 
interstate activities would underwrite the losses of local price-cutting campaigns. 

The present Federal law against predatory price wars to drive 
competitors out of the market is extremely weak. I believe, Mr. Chair- 
man, and gentlemen, that too is an understatement. 

Section 3 of the Robinson-Patman Act has been interpreted to 
eliminate private suits for damages under this section. The chief 
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victims of this practice are local food retailers. A large multistate 
organization can easily destroy these retailers by waging a constant 
price war against them until they are driven out of business. When 
this is accomplished in a market, food prices go up above the level 
when competition from local operators was strong, and the large 
chain moves on to another market where the same process takes place 
all over again. 

Vertical integration by large retail food store operators is also 
a growing trend. The interim report by the Federal Trade Com- 
mission entitled “Economic Inquiry Into Food Marketing” shows that 
in 1958 the total value of shipments from food manufacturing estab- 
lishments operated by food chains was $1,803,600,000. This repre- 
sents a 21 percent increase since 1954. In the 4-year period, 1954-58, 
the total number of such establishments increased from 285 to 326 
or 14 percent. 

Chains manufacture their own bread and bakery products in some 
147 plants. 

May I point out, Mr. Chairman, just this one fact in the case of 
Ward. The major competitors to Ward are the chains. And yet it 
is giving them, its major competitors, tremendous competitive advan- 
tage over the very people on whose existence they depend. 

Mr. Roosevetr. Hoping, I suppose, that they will be allowed to 
stay in business. 

Mr. Bison. Hoping, yes. I have the feeling, Mr. Chairman, that 
they live from day to day. I have the feeling that they cannot look 
10 years ahead and see much hope. 

Last year these plants shipped $379,500,000 worth of such products. 
Thirty-nine coffee roasting plants shipped $234,400,000 in roasted or 
concentrated coffee, and for dairy products, concentrated milks, fluid 
milk, and other products they operated something like 80 plants with 
1958 shipments valued at $207,600,000. 

If large chains wished to proceed full speed in building their own 
processing plants, thereby creating a fully integrated operation from 
farm to table, it would raise havoc in the entire food industry. Cer- 
tainly this would ruin the market for many processors and manufac- 
turers who now operate as independent units. It would also provide 
a tremendous competitive advantage over community retailers forced 
to depend on outside sources of supply. 

Vertical integration by food p patel on a large scale is a sword of 
Damocles hanging over the food industry. 

May I say, too, Mr. Chairman, I have just received word of a large 
regional southern chain about ready to open up its own soap plant. 

Mr. Roosrvetr. Could you name it ? 

Mr. Bison. Yes; we would be glad to. Now, it is pretty obvious 
if they are going to make their own soap in their own plant, the com- 
munity food store operator competing with them is going to have a 
hard time. 

Its lethal effect on growers, processors, manufacturers and dis- 
tributors in the food industry would be absolutely devastating. No 
product regardless of how well it is advertised and accepted by the 
public can reach a vast proportion of consumers if it is excluded from 
the shelves of the major food stores today. Shelf space in these stores 
is the very lifeblood of many manufacturers and processors. As this 
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space passes into the control of fewer hands, enormous economic power 
over the entire food industry develops. The mere possibility that 
large operators may build their own plants and make numerous 
products now on the market is an ever present fear that hangs over 
the industry like a threatening cloud. 

The facts show that the major operators of food stores have not 
integrated vertically to the extent they could based on the market 
power they already possess. The major reason for this is that they 
are able to force manufacturers and suppliers to grant one concession 
after another so that they now can purchase “many products for 
less than they can make it themselves. 

Mr. Roosrvetr. Mr. Bison, if they found they could not do that, 
the obvious step would be immediately to go into vertical integra- 
tion, would it not? 

Mr. Bison. If you are going to stop this, you have got to look at 
it from both sides. 

Mr. Roosevetr. That is right. Thank you, sir. 

Mr. Bison. Because of various forms of discriminatory advantages 
suppliers give to large buyers, it is uneconomic for them at present to 
build their own plants on any huge scale. It’s much easier and more 
profitable to squeeze tremendous discriminatory preferences from 
suppliers than to make a great number of products in their own 
plants. This gives large buyers several advantages. One, they get 
the product for less than what their costs would be if they made it 
themselves. Two, they now receive numerous cost-saving advantages 
such as fictitious allowances, guaranteed markups, free services from 
supplier employees, et cetera. Three, they can effect a transfer of a 
part of suppliers’ costs in serving them to their smaller competitors 
who are charged higher prices to make up for the discriminatory con- 
cessions large buyers receive from manufacturers. 

So long as discriminations prevail as they do now and suppliers 
continue paying tribute to large coercive buyers, the major chains 
are not likely to start building their own ph: ints on any vast scale. 
When and if large coercive buyers are forced to pure hase their pro- 
ducts on a fair competitive basis, vertical integration will become a 
greater threat. The first and most necessary step now is to stop the 
favoritism and unfair advantages large unse rupulous chains receive 
from suppliers. Today under the iniquitous meeting competition 
loophole in the law one discrimination begets another and these are 
followed by several more. Section 2(f) of the Robinson-Patman Act 
prohibiting the inducement and receipt of discriminations has not 
been effectively enforced in the food industry. The entire act needs 
to be strengthened both in its terms and in its enforcement. 

At the same time, positive encouragement should be given commu- 
nity food retailers by giving a tax deduction based on retained earn- 
ings reinvested in the business by providing some form of lease in- 
surance opening large shopping centers to local operators and by re- 
ducing the unfair impact of the estate tax on family-held local en- 
terprises. 

IT would like to stop there, Mr. Chairman, just for a moment to say 
this. I know this is a matter you have given great consideration to. 
It seems to me that it is the duty of the i insurance companies of this 
country to provide that lease insurance on a private business basis. 

43519—59—vol. 2——8 
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I would hope that the insurance companies of this country are sin- 

cere enough in their desire to protect the private enterprise system 
to provide this service of writing lease insurance policies for people 
who are promoting shopping c enters, as well as community operators, 
community business people, who want to go into that. 

Mr. Roosrvett. Mr. Bison, let me say on that point I would share 
your hope, but I do not believe that it will be cheap for the 
very simple reason that the insurance business, as a basic premise, 
has stayed away from what they would call a financial guaran- 
tee. And what this is is a financial guarantee. That is “exactly 
why they have stayed out of similar guarantees in many other fields, 
like the housing field. So I think your hope is a forlorn one, and I 
think the quicker we face up to it, the more quickly we will get some- 
thing done about it. 

Gentlemen, I am sorry to have to say we have to recess to let us 
vote on this bill and we will return as quickly as possible. The com- 
mittee will stand in recess for 15 minutes. 

(At this point, 4 p.m., a recess was taken until 4:30 p.m.) 

Mr. Roosrve.t. The committee will come to order, please. I apolo- 
gize to you, but there is nothing we can do about this. 

Mr. Bison. Mr. Chairman, I appreciate the respite. I just have 
two or three more paragraphs. 

I would just like to interpolate for a moment, Mr. Chairman, and 
say that the revenue changes of last year were in the right direction, 
but they do not go far enough, because while they extended the time 
for paying the estate tax, they did not reduce the tax. I would think 
that the present specific exemption of $60,000 set, I believe, in 1941 
should at least be doubled based on the inflated dollar alone. There 
should be $120,000 specific exemption, so that anyone with an estate 
of less than $120,000 gross valuation should not have to pay a tax, 
and indeed should not have to file a form. 

Mr. Roosrveir. On that point, Mr. Bison, do you feel that doubling 
to $120,000 would affect numerically sufficient the smaller food dis- 
tributors to make it actually worthwhile to do so? 

Mr. Brson. Yes, sir, for this reason—because of the revolution that 
has taken place in food retailing today, the average community food 
store operator has a much larger investment than he did 20 years ago. 
He has a supermarket, parking lot, air conditioning equipment, 
frezen food cabinets, automatic registers, and numerous other kinds 
of equipment. 

Now, that takes money. The average local businessman today, 
family-held enterprise today, has to have a greater investment in a 
business than ever before. And certainly if $60,000 was adequate 
in 1941, $120,000 would be right where the $60,000 was when Congress 
passed the act or passed that provision of the act in 1941. 

Mr. Roosevetr. On the tax deductions to be reinvested—to take the 
retained earnings and reinvest them in the business, we also acted on 
that last year to some degree. If you have a specific recommendation 
on that point, would you give it to us at a later date? 

Mr. Bison. I would be glad to. 

If discriminations were stopped and the Government ceased im- 
peding growth of local food operators through harsh inequitable tax- 


ation, the competitive atmosphere in the entire food industry would 
improve considerably. 
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If this is not done, the only alternative will be harsh Government 
regulation over retail food distribution. The growth of excessive 
power concentrations in this sector of the economy must be stopped if 
the private competitive enterprise system is to survive in the food 
industry. 

Thank you, Mr. Chairman, and gentlemen. 

Mr. Roosrveit. Well, Mr. Bison, thank you very much. Both you 
and Mr. Bagley have been most constructive in your statements to 
the committee for which we are very grateful. I have just this ob- 
servation to make. 

Supposing for a moment that you could take the necessary steps to 
close the loopholes, or however you want to describe them, under which 
the present discriminatory practices have arisen. Two things would 
then happen. If you close them, then, as you well pointed out, the 
next move would be to go into vertical integration situations, and 
whether we should stop that before it happens i is certainly a matter 
of policy that I think we should consider carefully. The second thing 
is that if we close them, from the point of view of writing legislation 
then you have brought out nanthine which I think this committee 
has been seriously worried about, and that is the question of en- 
forcement. 

While we made a step in the right direction, I think, the other day 
in the House, by helping the FTC in the finalization of its orders, 
there seems to me, and I think to some members of the committee at 
least, if not all, some question as to whether we should not more 
clearly define the jurisdiction of the responsibility between the De- 
partment of Justice and the Federal Trade Commission. In addi- 
tion, whether the time has not come to recognize that in this in- 
dustry the largest industry of any in the entire United States, which 
probably more » dir ectly affects more people than any other industry in 
the United States—whether we should not undertake to strengthen 
the administration of the law, or the enforcement of the law, by not 
only giving whichever branch of the executive part of the Govern- 
ment the responsibility is given additional manpower and the funds 
to do a job, but create perhaps a division between the enforcement 
machinery so that the enforcement machinery dealing with to the 
food industry is concentrated in a given spot, and we know specifically 
where we can hold the executive branch responsible for enforcing 
the law. 

I wish that if at some future time you have thoughts on that sub- 
ject, that you would make them available to the committee, not only 
because of your standing as an attorney, but because of your expe- 
rience in the field. I think that your comments would be of great help 
to the committee. 

Mr. Bison. I will be glad to do that, Mr. Chairman. 

Mr. Roosrevett. Mr. Avery. 

Mr. AVERY. Yes, Mr. ¢ ‘hairman, I would like to associate myself 
with you in commending both these witnesses for their very illumi- 

nating statements. I have not had time to fully evaluate all the 
statements included, Mr. Bison, in your statement, but certainly it 
is a very provocative statement at least, as it points out some of these 
problems dramatically. 
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There are several statements here I would like to have you comment 
a little on. ' 

On page 13, if you would, Mr. Bison, starting a little more than 
two lines from the bottom, when you state: 
When this is accomplished in a market— 


and that is when you are referring to the acquisition of smaller chains 
or independent groceries by larger chains— 

food prices go up above the level when competition from local operators were 
strong, and the large chain moves on to another market. 

Now, I have heard that statement made quite a number of times 
during these hearings, and I am not taking the position to be refuting 
that statement. But I am wondering if actually this consolidation 
of retail outlets has gone on to the extent that really there is any 
supporting evidence for that statement. I can see, and very obvi- 
ously we can, where the chains have been absorbing the retail outlet, 
the conventional retail outlet as we know it. But at this point, in 
any place I have had a chance to make a personal observation, at 
least, there is still enough competition among the chains so that you 
cannot say that they control a captive market, that a captive retail area 
has been established. 

Now, has your organization actually made a factul study where it 
can show mathematically that food prices have risen after a chain 
has absorbed either the independent retailer or a smaller chain ? 

Mr. Bison. Following our merger report, we attempted to conduct 
an investigation on that very point with our own resources. We were 
interested in finding out whether after vigorous multiunit operators 
acquired in an area, a situation develops where food prices gen- 
erally go upthey are not quite as competitive as they were. 
We consulted with the Bureau of Labor Statistics, hoping to be able 
to use some of the material that has been acquired by the BLS over 
the years. We found a rather difficult situation there, in that the 
statistics that they have did not seem to relate to areas where there 
were the most mergers. 

Secondly, we find that the tremendous expense involved in doing 
this—because you remember there are 6,000 to 8,000 items in a food 
store today, and in some food stores there are 15,000 items. So that 
we found that our resources were not adequate to do that job. 

I hope that some enterprising agency, private or governmental, will 
undertake this investigation, to find out what happens in an area 
where a local operator, very competitive, multiunit operator, maybe 
4, 5, 10, or 15 supermarkets, is acquired by a large interstate oper- 
ator—what happens to food prices then ? 

I would suggest that time be given for this to settle down, because 
it doesn’t happen right away. 

I admit, quite frankly, that we don’t have evidence of a persuasive 
nature to support this allegation. It is rather a matter of logic with 
us. We just assume it. But I will say this. We know that in many 
areas today it is the local multiunit operator that is a competitive 
factor in very many markets, because I have heard it said that these 
operators are damn fool enough to cut prices. It was said that way. 
They are able to adjust quicker, they know the temperament of the 
market and so on. And I know that many of the larger operators 
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would like to acquire a vigorous competitor in a market, because look 
what they get—they get all these stores, the warehouse, they get rid 
of the competition, and it makes the thing a lot easier. 

So approaching the problem just from the standpoint of economic 
logic, I would think that if we had the resources, we could prove the 
case. We do not have the case proved yet. I am quite frank to admit 
that. 

Mr. Avery. That is the impression I get from your statement. The 
situation probably has not progressed to the point yet where you 
could make irrefutable statements, such as the one you have here. It 
would be based partly on assumption. 

There are two or three other things I would like to have your 
comments on. 

What seems to attract the housewife? What illusion does she have 
about a chainstore that fascinates her so? Now, it is not just the 
supermarket phase of it, because in the area where my wife does her 
shopping there is a large chainstore, there is also another large 
supermarket. If it is a multiunit operation, the name is not familiar 
to me, so I assume it is just a large single-unit supermarket. And yet 
I know she has a prejudice to the chain supermarket. 

Mr. Bison. Are you referring to this area here, Washington ? 

Mr. Avery. I have to, because it is the only one I am familiar with. 
Where I come from, we just have country stores. 

Mr. Bison. I want to point one thing out to you. The community 
food store operator is not as strong in this competitive market, the 
metropolitan Washington market, as he is in many, many other areas 
in the country. 

Mr. Avery. Now, you call him what? 

Mr. Bison. Community food store operator. 

Mr. Avery. Who is he? 

Mr. Bison. Supermarket, or credit and delivery. By community. 
I mean 

Mr. Avery. He is not an interstate chain operator. 

Mr. Bison. He is not an interstate chain operator. So what I 
want to ask is that you do not form a conclusion as to the community 
food store operator nationally by what you see in this one market, 
because this is a very big country and this is a tremendously large 
industry. Generalizations are very hard to make in this industry. 
The competitive situation varies from market to market. 

Now, unfortunately the community food store operator in this area 
has had a more difficult time than he has had in other areas. In other 
areas, he is a much stronger factor. And I just refer to my colleague 
here, Mr. Bagley, who can tell you from his experiences the situa- 
tion in his own area. 

Mr. Bactry. Well, enlarging on what Mr. Bison has said, in our 
area I happen to be a graduate of a corporate chain, in that I worked 
for them for a number of years and have since opened my own busi- 
ness there and have grown to operate three stores. , 

We have no trouble as to that, I will assure you. Prestige is equally 
divided, if perhaps not a little more in favor of the community food 
retailer, so long as he has the opportunity to grow. 

We have been very fortunate in that we have had help from a good 
supplier who is willing to help the independent get larger. Other- 
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wise we would be in that same dilemma, because it is impossible for us 
to keep enough of our earnings to expand on our own. We have to 
get our capital to do it. In most instances we have to have a little 
bit better support to get that capital or get that location than our 
own name would allow us to do. 

Mr. Avery. Well, I presume it would be reasonable to conclude 
from that, Mr. Bagley, there are probably some one-store operations 
that feel they are being discriminated against by you to the same ex- 
tent probably you feel you are being discriminated against by the 
interstate chain. 

Mr. Bactey. No; I don’t think so, not in what I just said—because 
this same thing would happen to any good single store op- 
erator. Now, when I first started my business I was doing in the 
neighborhood of $50,000 a year. But apparently the supplier felt 
that I could do better and encouraged me to do so. Now, he would 
do that for any good operator because, after all, the supplier’s busi- 
ness depends on how well his retailers operate. It is a selfish interest 
on their part. They will do it with any good operator who shows the 
inclination to progress. 

They won’t do it with someone who doesn’t, naturally. 

Mr. Avery. Sure, it is an investment on his part, too. 

Well, the hour is getting late. I don’t want to unduly delay the 
hearing this afternoon. I have just one more question, Mr. Bison. 
I believe this should be directed to you. 

You have described in your statement a great number of discrimi- 
nating practices that prevail in the trade, and that would accrue to 
the advantage of multistore operator or the interstate chain operator. 

I am fascinated somewhat in reviewing these practices and the 
practices that other witnesses have presented to the committee. Based 
on those, we would conclude the profits from the chainstore opera- 
tions would be very great and that the owners will be making exten- 
sive profits. Whereas, actually, all of the studies that have been made 
on this agree that their net earnings on sales after taxes are about 
1.3 or 1.4 percent, somewhere in that area, which I would consider not 
to be excessive. Based on that, is it fair to conclude the consumer or 
the housewife is not getting the advantage of all these cost-saving 
practices that you have included in your statement and recited to the 
committee ? 

Mr. Bison. Well, the only answer I could give to that is a yes 
and no answer. Let me make one thing clear now. Ours is not an 
argument or a statement that all the large chains are participating in 
discrimination. This is not a question of big versus little. It is our 
opinion that some of the largest chains are not getting the discrimina- 
tion that some of the medium-sized chains are getting, because it is 
not only a question of buying power, but it is a question of how willing 
you are to use it unscrupulously. 

Mr. Avery. Economic sanctions, in other words. 

Mr. Bison. Exactly. So that a fellow with a little smaller club, 
who has less moral scruples can get more out of a supplier than a fel- 
low with a large club with a little higher standard of ethics. So 
let me make it clear this is not an attack on large chains per se. And 
the efforts we are making are designed to make it possible for a re- 








SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 381 


tailer, whether he is large or small, who has a high ethical standard, 
not only to remain in business, but to grow. And we would never 
make a charge that it is just big versus little. I think that is too 
simplified. 

We are saying that there are elements in this industry who do have 
economic power, who are able to get advantages over not only their 
smaller competitors, but sometimes over their larger competitors. 

So I want to make that distinction very clear. And I am glad you 
asked that question because this is an important part of the philosophy 
of our case. It is really a question of unscruplous distributors against 
those who are trying to build an ethical standard in this industry 
that is honest and sincere. 

Therefore, I would say this. In some areas, depending upon the 
competitive situation in the market, the discr iminator y allowances and 
kickbacks would be reflected in lower shelf prices. They would be 
where competition was keen enough to force it. And remember it is 
only competition that determines this element. They only lower a 
price when they have to. You don’t lower a price because you love 
the consumer; you lower the price because you want more volume, and 
if you can get more volume with a lower price you cut it, if you can’t 
you won’t. That depends on what your profit ratio is, your cost of 
doing business, and what your strength i in the market is. 

So. you cannot answer the question simply. It depends on the com- 
petitive situation in each market. In some markets, it is possible 
that they would not reflect it in lower shelf prices, but would take this 
money and buy out another local chain somewhere, maybe in a new 
area. 

Mr. Avery. That would still have to be reflected in their earnings. 
They would have to show that in their earnings to accumulate the 
capital to invest. 

Mr. Bison. In addition to earnings based on percent of sales, how- 
ever, you must also consider earnings based on invested capital. And 

it sees to me that earnings is more . significant based on invested capi- 
tal—at least it is as significant based on invested capital. And you 
will find earnings in the retail food industry in certain cases based 
on invested capital that are good. I hope they will be better. We 
are not charging large operators with gouging the consumer. We 
never said anything “of that kind. And of course their costs are 
going up. 

Remember the labor costs especially are going up, cost of trans- 
portation, acquisition of land. Building costs are going up tremen- 
dously. And remember the growth of these operations has had to 
keep up with the growth of the company and tremendous investments 
are required, both in new stores, w: irehouses, transportation facilities, 
training employees. All these things take literally millions and 
millions of dollars. And of course this is a problem, when you have 
so many supermarkets going up as you do today. In some areas we 
have a multiplicity of supermarkets and real competitive problems 
result from that. 

But as I said before, this industry is so complicated, it is very hard 
to get a simple answer to almost any question. It depends on the 
individual circumstances involved. 

Mr. Avery. Just one more question, Mr. Bison. And if you are not 
in a position to respond to this, say so, and I will understand. 
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You heard me say a while ago that most of the studies made of 
profits made on chainstore operations reflected about 1.3 or 1.4 per- 
cent of profit on gross sales. That is after taxes. How would that 
compare with profit : among members of your retail grocers association, 
on gross sales after taxes? Isthat a fair question ? 

Mr. Bison. Yes, it is a perfectly fair question. I will be glad to 
answer to the best of my ability, and then ask Mr. Bagley to comment 
on it. 

Our members operate in the same competitive market that the 
chains do. We are governed by the same competitive laws that they 
are governed by. We have the same costs, except where they get dis- 
criminatory advantages. So our profits are generally in line with 
theirs. They have to be. We are in the same market. We have the 
same problems they have, except that size is sometimes an additional 
handicap. 

All we are asking is this—that you do not judge the ability of the 
community operator to grow on the basis of size alone, because this 
country grew great because it allowed the small operator to become 
larger. E very one of these tremendous giant organizations started 
small. What we are saying is that every “small operator, depending 
on his efficiency, on his ability, should have the opportunity to grow 
and compete with the largest on the basis of efficiency, not on a basis 
of economic coercion. And as long as this principle exists in this 
country, we will preserve free enterprise and a free enterprise system. 
And when we do not have that, we are going to get socialism just as 
sure as we are sitting here today. 

Now, that is the philosophy we are arguing today and day in and 
day out. We are anti-Socialist. We are trying to fight socialism 
and trying to fight Government control. Some people ‘think we are 
on that side. Well, if they would just look ahead 10 years from now, 
they would see we are really fighting against the very thing they are 
fighting against. 

“That, Mr. Congressman, is a brief capsule of the philosophy of our 
whole enterprise “here toda ay. 

Mr. Avery. Well, you did not comment on that one point, thought— 
that comparative margin on si ales. 

Mr. Bison. In every market, since the competitive situation is the 
same, it would be in line with the competition in that market. There 
would be nobody—let me say it this way. In any competitive area, 
there is no food retailer tod: ay with a real high percentage of profit 
on sales and a lot of them with real low. It is too competitive. A 
fellow with a real high percent: age, he just could not stay in business. 
In most areas today, competition is rough, keen, and very, very 
vigorous. 

What we are arguing for is to stop these incipient monopolistic prac- 
tices before the harm is done, not after the harm is done, because you 
cannot recreate a market, a competitive market, where small commu- 
nity and medium-size community food store operators are in existence 
after they are destroyed. No court decree, no judgment, no action 
of any court is going to recreate these people. Now is the time to 
stop it. Then you will have real honest-to-goodness price competition, 
which we have today in most markets. But our job is to preserve it, 
not to wait until it is destroyed and then try to resurrect it. Humpty- 
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Dumpty, once he falls off the wall, is gone. And then what will we 
have? We will have a Government agency controlling the food in- 
dustry like OPA. That is not impossible. No one can say it cannot 
happen here, because it can happen here if we don’t do something about 
1t now. 

Mr. Avery. Thankyou. 

Mr. Bactey. I would be willing to comment on that profit structure 
and state that we would be very happy with that after taxes. 

Mr. Avery. What was that ? 

Mr. Bacitey. We would be very happy with that figure after taxes. 

Mr. Avery. I see. You think that reflects a successful operation. 

Mr. Bactey. Yes. Our profit will run 2 to 2.5 before taxes, and it 
is easy enough for you to figure out what that amounts to after taxes 
are taken out, with that 52 2 percent. 

Mr.-Avery. Thank you. 

Mr. Roosevetr. Well, Mr. Bison and Mr. Bagley, we want to thank 
both of you very much. We appreciate your contribution to the com- 
mittee’s work. 

Mr. Avery. Mr. Chairman, I would like to state for the record that 
I am very much encouraged to hear a representative of small business, 
such as Mr. Bison is, expound the economic philosophy that he has 
just recited in response to my questions. 

Mr. Roosrvetr. I would certainly agree with you. 

(The full statements of Mr. Tag Kimberling and Mr. O. A. Swarin- 
gen referred to previously above are as follows: ) 


STATEMENT BY TAG KIMBERLING, SUPERMARKET OPERATOR, REPRESENTING THE 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


My name is Tag Kimberling. My address is 50th and Shartel, Oklahoma City, 
Okla. 

I am the owner and operator of three supermarkets in Oklahoma City. It is 
a pleasure to be here and give you a brief review of our experiences in trying to 
obtain choiice shopping center locations. 

I started in the retail food business in January, 1946, after returning from 
service in the South Pacific. I began business in a very small store with an 
initial investment of only $2,000. After 1 year, our operation expanded to the 
point where we bought a larger store, and this also quickly became too small. 
In 1948, we moved to our third and much larger store and within 1 year moved 
again to a larger building on ground which we purchased. 

In 1954, we bought a 10-acre tract one block north of this store. Here we 
developed a small neighborhood shopping center with the remaining part of the 
land subdivided for residential use. 

In 1950, we opened a store in the Shartel Shopping Center in Oklahoma City. 
This store is now doing very well although, when we moved in, surveys of the 
center showed it was not in a good location, and it was considered to have a 
poor future. The large chains in the area had an opportunity to lease space in 
this center, but they all turned it down. 

In 1956, we bought another food store which was also not doing well and 
built it into a successful operation. In March last year we opened a small 
minit market which is now very successful. 

I am a member of the National Association of Retail Grocers, the department 
of research and education of that association, the Oklahoma Retail Grocers As- 
sociation, finance chairman for the Boy Scouts in 11 counties, vice chairman of 
the North Side YMCA, and numerous other organizations. 

My purpose is giving you this background is to point out the fact that despite 
this record of success as a food retailer, I have found it impossible to secure 
choice sites in some of the large and most promising centers in the community. 
Let me tell you of two experiences. 

The first concerns a 500,000 square foot regional shopping center in Oklahoma 
City which contains a 30,000 square foot supermarket. 








384 SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 

For years, I have had a successful business relationship with the developer 
of this center. When he was working on this large regional center, he informad 
me that we could have the supermarket location in it if his financing sources 
would approve the lease. My financial statement was satisfactory to him, and 
my wholesale supplier having annual sales of $135 million and total assets of 
over $10 million agreed to cosign the lease. 

After many meetings and discussions with the developer, it seemed certain 
we could count on being in this new center, but when the day came to sign the 
lease I was informed that my lease was unacceptable to the lending agency. Only 
a large chain with national credit was acceptable. After months of very satis- 
factory negotiations with the developer, I was turned down. The result was 
that a large chain competitor took over the location. 

The second experience was equally frustrating. 

In 1956, we leased a store in a shopping center which was not doing well 
At this time the center had 17 stores, three of which were empty. In less than 
2 years we almost doubled the sales volume of that food store, and it wasn’t long 
after that the vacant stores in the center were rented. 

In November 1959 we demonstrated to the agent our need for a larger store 
and more parking space. He seemed quite interested in adding a large super- 
market building at the opposite end of the center from where my smaller older 
store was located. At that time I thought we could work out a satisfactory 
arrangement. The agent told me our growth had made it possible to expand 
the center, and naturally I felt that this proved our worth to the center and 
we would get the larger supermarket building. 

But it did not turn out that way. The much better location went to a food 
chain with a national credit rating. 

Sometime later the rental agent informed me that the owners were willing 
to revise my lease on our older smaller store in line with the rental paid by the 
national chain on the new larger store it leased. Obviously, the chain negotiated 
a lower rental basis on the new store after the center became a success than 
was in my lease covering the older store when it was doing poorly and when the 
center was not a success. 

These two experiences indicate that many times no matter how successful a 
local businessman is and regardless of how good his local credit is or how much 
he can make a success of the center, he is excluded. from many of the larger 
finer shopping centers. National or rated tenants get tremendous preference 
because many developers must have these to secure long-term financing. Also 
from what I have observed, large food chains frequently receive as much or more 
preference than other classes of generally preferred tenants. For one thing, 
they sometimes receive base rentals which leave the developer in an uneconomic 
position, and this affects the rentals he must charge other tenants, especially 
small ones. It is no secret, either, that large chains get special preferences on 
improvements to the property, such as store fronts and signs. 

Under the present system large food chains can almost write their own ticket. 
They come in on their own terms. The financial agencies frequently give them 
what amounts to a monopoly since they will not accept leases of local merchants 
no matter how good they are. It is a brutal business, and the local food store 
operator is not even considered. The result is that developers often make fan- 
tastic deals with food chains to get them in the center. This committee may 
well find cases where large chains have leased stores at rentals which return 
the owners nothing on their investment. The full story on this subject is not 
generally known. 

And on top of all this, the large food chains have been able to avoid disclosing 
the full effect of their lease commitments on their published balance sheets. These 
lease obligations are a form of indebtedness which they have been able to with- 
hold from investors and the general public. The result is that their balance 
sheets overstate their credit standing. 

If they financed their new stores by borrowing on a direct debt obligation, 
this would show up on their financial statements, but through use of lease 
financing they are able to establish new stores, and at the same time, avoid 
showing to the company creditors and investors the aggregate amount of rental 
obligations they have made. This is about the closest thing I have ever seen 
in business to “having your cake and eating it too.” It is quite amazing what 
some can get away with because of the rule in financing large shopping centers 
that only large food chain leases are acceptable. 
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The financial institutions who make these rules and apply them seem to know 
very little about food retailing. They recognize nothing but “bigness” and are 
completely blind to other considerations. 

My experience indicates that the success or failure of a large shopping center 
depends on how good its tenants are as merchandisers. Anyone in food dis- 
tribution knows that an aggressive community supermarket operator can out- 
merchandise a big chain. The fact that community operators have been able 
to remain in business, despite the tremendous advantages given to the large 
chains in our economic system, is the most convincing proof of this point. 

The enormous economic handicaps now placed on community food store 
operators and the numerous preferences given large chains are making those 
local food retailers who survive a tough breed. They have to be to survive in 
an atmosphere where numerous advantages are given to their chain com- 
petitors. The financial experts who make these rules favoring the large chains 
ought to visit some community supermarkets and see what is going on. If 
they did, it would open their eyes and lead to material improvement in shop- 
ping centers across the country. Forcing chain lessees on promoters has led, 
I am sure, to some very uneconomic situations which result in centers not 
succeeding as they should. Now that there is a growing fear of overbuilding 
such centers, the need for getting top promotion-minded retailers in choice loca- 
tions is more necessary than ever. Opening the doors of such centers to 
aggressive local supermarket operators who have proved their worth and 
realiability would benefit everyone. The more competition there is for choice 
locations the better will be the chances of success for new centers. 

How to accomplish this is the problem at hand. I do not presume to know 
the answers. Possibly some form of lease insurance would help. We certainly 
have examples of where this principle has worked, such as title insurance. 
Applying the same principle to a lease might be more difficult since the lessee 
does not own the land involved, but there is no reason why a solution cannot 
be found. 

The importance of new store locations to the future of community super- 
market operators must be emphasized. The growth and movement of the 
population to suburbs and newly developed areas is a fact well recognized today. 
Obviously, food stores have to be located where customer traffic will support 
them. New locations are to local supermarket operators what iron ore is to 
a steel mill. We just can’t get along without these. Yet, in one case I men- 
tioned, a choice site in one large center in my area was closed to me even though 
my supplier servicing 546 stores in 5 States agreed to cosign my lease. Even 
his credit wasn’t sufficient. 

Several of my fellow retailers in Oklahoma City have had similar experiences. 
You can multiply these instances by thousands across the country. 

Recently I passed the magnificent looking Supreme Court building here in 
the Capital. There is an inscription on the front which reads: “Equal Justice— 
Under Law.” That is all we are asking for. I hope you can help us get it. 

Thank you very much. 





STATEMENT OF O. A. SWARINGEN, FORMER DIRECTOR, NATIONAL ASSOCIATION OF 
RETAIL GROCERS 


As a food retailer with 41 years of experience operating two stores in Concord, 
N.C., I can state that price and other forms of unfair discriminations are more 
rampant today than ever before. 

These discriminations take several forms: 

(a) Lower invoice prices not justified by any savings in cost to manu- 
facturers ; 

(b) Rebates, discounts, and allowances not available to competing re- 
tailers; 

(c) Free merchandise given to favored retailers ; 

(d) Payments to favored retailers for giving shelf space to products; 

(e) Store equipment either given to favored retailers free or at a reduced 
price ; 

(f) Advertising and promotional allowances for services not rendered 
by the retailer; and 

(g) Providing special store services and facilities, such as stocking shelves, 
for favored retailers. 

The acceptance of discriminations is a well-known fact in the food distribution 
industry. This practice is so widespread it may be seriously doubted that there 
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are very many manufacturers who do not engage in it. There is much suspicion 
among industry members over who is getting or giving concessions or preferences. 

I believe that the larger retailers have the most power to extract discriminatory 
preferences from suppliers. The question then becomes, to what degree will they 
use their buying power to obtain these preferences? It may not always be the 
largest retailer who gets the most, not at least unless he also exerts the most 
pressure on his suppliers. 

Of course, these payments and allowances are given in secret. Otherwise, their 
advantage is lost. It is impossible for any retailer to be certain that whatever 
amount he gets is not less than any of his competitors receive. This feeds 
suspicion, and I know that retailers frequently think some of their competitors 
are putting more pressure on suppliers and consequently getting a better deal. 

As a matter of fact, in the present atmosphere no matter how much a retailer 
is able to receive in the form of discriminatory concessions, he can never be sure 
he couldn’t get more if he were harder to deal with. This puts a premium on 
being as rough with suppliers as possible. 

I understand there is a law against discriminations, but my observation is that 
respect for this law is less than ever before. Maybe the law is not strong enough. 
Maybe enforcement of it is not adequate. Perhaps the trouble is both. 

Because margins are so small in food retailing, and retailers discriminated 
against are forced by competition to meet reduced prices offered by those retailers 
who receive such discriminations, the result is that discriminatory practices 
frequently force community food retailers to sell merchandise at or below their 
invoice cost. The unscrupulous coercive retailer who extracts discriminatory 
advantages from his suppliers has an unfair competitive advantage over those 
retailers who either cannot or will not resort to such practices. 

If the discriminatory practices are not stopped, all of us in retail food distribu- 
tion are going to have to learn to be more aggressive in demanding preferences 
of allkinds. As long as our competitors are getting them, competition will force 
us to do likewise. Business ethics in this industry are on the downward trend. 
Everyone in the business knows this. As time goes on, it is becoming more evident 
that a high standard of ethics in the present atmosphere is very costly to maintain. 

It is, of course, impossible for Small and medium size retailers to get their 
Share of these preferences. Larger retailers, with their buying power, will get 
the lion’s share. But if we don’t fight for some of it, we will always be ata 
Serious competitive disadvantage. 

I doubt whether many in the industry like present conditions. Most retailers, 
large and small, would like to see these evil practices stopped so the less ethical 
in our midst are not rewarded. But to do this will take a great effort. Some 
will never give up the advantages they get unless forced to do so. This is un- 
fortunate, but my experience indicates it is true. 

As long as there are a few members of the industry who persist in carrying 
on these evil practices, it is very difficult for others to give them up voluntarily. 
“Wheeling and dealing’ is so common in the food industry today that almost 
everyone in it is forced, by competitive conditions, to lower their standards. We 
need to clean up the situation. 

I honestly believe we could return to ethical principles in food distribution if 
present laws such as the Robinson-Patman Act, were enforced as Congress in- 
tended. Harmful discriminatory practices should be stopped now before the 
morals of the industry become so low and the evil practices so persistent that it 
will be necessary for the Government to step in and establish severe regulations 
on food distribution. If your committee could help accomplish this transforma- 
tion, it would be performing a great public service. 


Mr. Roosrvetr. The last witness for the day will be Dr. Rudolph 
Treuenfels, the executive vice president of the National American 
Wholesale Grocers Association, New York, N.Y. 


STATEMENT OF DR. RUDOLPH TREUENFELS, NATIONAL AMERICAN 
WHOLESALE GROCERS ASSOCIATION, NEW YORK, N.Y. 


Mr. Roosrvettr. Dr. Treuenfels, we are happy to have you. 
The hour is rather late. I particularly want to thank you for the 
presentation you have made to the committee, so carefully prepared. 
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I am going to suggest, if it is all right with you, that the committee 
accept your ‘statement as if you had + given it in full, at this point in 
the record, and then if you care to make any summarizing remarks, 
we would be glad to hear you. Of course, “if any of the ¢ committee 
members or counsel have any questions, with your permission we 
would like to put them to you. 

Dr. Trevenrets. Thank you very much. 

I am Rudolph Treuenfels. I am the executive vice president of the 
National American Wholesale Grocers Association. I came from 
New York to be with you here this afternoon. 

My doctor’s degree is a Ph. D. in economics, and was received from 
a university in Germany, not in this country. 

If we then agree that we will not read the lengthy statement which 
you have before you, I would like only to pick ‘out a very few para- 
graphs from three of the pages, because I believe that the questions 
raised in this afternoon’s session or hearing were so imminently per- 
tinent and so very much to the point that it might be possible to 
briefly comment on some of the answers already given by referring to 
the written statement, and then to make myself available to further 
questions in the same direction. 

I refer particularly to four questions which were asked. They are 
very important questions. 

One, margins of profits in chains against what we might call the 
independent wing of our food distribution picture, and why i is it that 
independent merchants , single stores, or small chains, are able at all 
not only to survive, in many instances, but even to grow under present 
conditions and under present difficulties, as were brought out by pre- 
vious speakers. 

Second, the question, is there any way to get something going, like 
insurance of le: ises, because in every single statement that you ‘heard 
there was emphasis on the disadvantage of the small businessmen to 
avail themselves of these locations which, by the very nature of our pres- 
ent shopping habits, guarantee a better success. What I mean is the 
shift that we have seen from neighborhood shopping to automobile 
shopping, and the need to be located at places people like to drive to. 
That is, for instance, a shopping center location. And it will also 
answer the very important question asked as to what fascinates our 
housewives and why are they attracted by chainstore names. 

Gentlemen, I believe they are often attracted by chainstore locations 
rather than by chainstore names. And that is an important part in 
our picture when we discuss concentration. 

In our own statement, which you received, we have concentrated 
our report on answering the two questions proposed in the original 
invitation to this hearing. One, how do mergers affect our particular 
branch of the industry; and, second, alleged practices connected with 
these mergers, which might work to the disadvantage of small 
business. 

We have in our statement which we submitted to your chairman 
and of which every one of you have a photostat, compiled answers 
from all parts of the country. In each instance we picked, from 
answers we received, 10 which we thought would be representative. 

You will see in one instance it came from Texas, Indiana, Maine, 
California, Connecticut, Illinois, and so on; and in the other instance 
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from similar States, including Mississippi and other Southern States. 
And from this material which we compiled we arrived at certain con- 
clusions which we then summarized under “Comments on Question A” 
on page 6, “Comments on Question B” on page 9, and some additional 
comment. 

So with this short introduction let me quickly explain what dis- 
tinguishes the character of the enterprises our association represents. 

It is largely composed of wholesale grocers who have made it their 
business to help retailers survive. We are bent on helping retailers 
to grow, and think retail and act retail and dream retail, although we 
are wholesale grocers. 

They were given credit. for one evolution which might be of partic- 
ular interest. They have been given credit for deliberately attempt- 
ing and succeeding to see papa and mamma stores grow into father 
and son supermarkets, which, both for social] reasons and economic 
reasons and for the welfare of these wholesalers, has brought a tremen- 
dous step forward. Of course, as you heard from Mr. Bison, the 
average member of the National Retail Grocers Association is a mer- 
chant, the largest group selling about $350,000 worth of merchandise a 
year, will give a wholesale grocer, if he is loyal to his supplier, about 
$200,000 worth of business. And 100 such customers can establish a 
very flourishing enterprise at the wholesale level. You would then 
have a $20 million business. That about is the caliber of enterprise 
that our members shoot for. A very few of them are much smaller; 
quite a few, also, are very much larger. 

By and large, the effort is to be, as wholesalers, cheaper, less expen- 
sive in their operations, than chainstore warehouses would be. 

That, to many people, is a revelation. But this is their aim—to 
work so efficiently as wholesale grocers that they work with lower 
operating costs than would be present at the warehousing level of a 
corporate chainstore operation, allowing the retailers to get their 
merchandise at lower cost than they would get it from a chainstore 
warehouse, delivered to its own place. 

I am very proud I was privileged to hear, this afternoon here, Mr. 
Bagley from Maine. He mentioned his supplier—Hanford Bros. The 
executive vice president of Hanford Bros. happens to be the treasurer 
of our association. 

The wholesale grocer Mr. Bagley so highly praised is typical for the 
character of our membership and for the work they try todo. These 
people then—and I refer to page 6—came to the conclusion that the 
trend of mergers, such as it now exists, has not yet affected them in a 
detrimental manner, but they are alert to it, and we have some of the 
reasons which they gave us for their views about this trend. 

The first, under “AM,” on page 6, “There is no question but that the 
present tax structure is a strong motivating cause.” 

But since the previous witnesses have done such an excellent job 
on covering this subject, I go to the next point. Under the heading 
of “Current Operations,” the need for operating capital is an impel- 
ling force, and it is seen as one reason for mergers that even happen in 
the wholesale field—not only in the chainstore field—that in order to 
have the sufficient funds to buy all the very modern equipment that 
is today needed, even at the warehouse level, it was considered prac- 
tical by many to join hands and to merge, on the wholesale level, their 
operations. 
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After a short point, we come to the low margin of profit, which in 
many instances is held deliberately low to be ‘able to serve retailers 
proficiently. While we had the question on how many people could 
amass large fortunes when the profit margin was not above 1.3 per- 
cent after taxes, or 214 percent before taxes, we might remember that 
Harold Smith, in his testimony today, said that a fast turnover was 
sufficient operating income in many instances, which means that if you 
have a very large and very fast turnover velocity, that a corporate 
chain may acquire, through efficiency, or, as Henry Bison said, 
through devious means, to get an enormous ‘advantage i in fast return 
on your investment—1.3 percent profit on sales, if you turn your 
investment 30 times a year, amounts to a very good profit on invest- 
ment. And in trying to analyze the position of competitive condi- 
tions in the food field, we have to look at some of these extenuating 
circumstances that make it still profitable to work at a very low 
margin. 

On page 9, under “Comment on Practices Allegedly Accompany- 
ing Mergers,” we have one paragraph which I would like to read in 
full: 


Smaller wholesalers indicate that the increase of integration of suppliers 
operation is reflected primarily in a limitation on the supply of first-quality 
merchandise available to them. 


There was some reference to this problem. This refers to the fact 
that, for instance, the number of operating canneries in this country 
have been as far reduced as Henry Bison already indicated, and may 
be reduced further. But we goon. 


This, however, does not appear to be a serious problem for most wholesalers. 
The greater majority of them are concerned primarily with the growing trend 
of large corporate chains to absorb some of their best customers of long stand- 
ing through purchase and adding them as branches. In many instances the 
distributor will devote years to developing loyal accounts, assisting in their 
growth and expansion. During the development phase, the distributor provides 
the financial assistance, assumes the credit risk, and furnishes supervision neces- 
sary for the customer to achieve a greater market position. At that point, 
when the account should prove profitable and begin to repay the distributor 
for his help, it may be gobbled up by a chain, and the distributor is foreclosed 
from further serving that desirable account. 


At that point, I may refer to a social consequence of such an event. 
It might very well be that the owner of such a store is given a posi- 
tion, even an executive one, in a chain that takes three of four stores 
over. But the family enterprise in which there was prospect for de- 
veloping possibly, in another generation, further small business enter- 
prise, becomes part of a very large chain, and the initiative of the 
individual is accordingly restric ted. 

At one point, on page 10, we refer to the question of leases. We 
say: 

Probably the most pressing single need in the wholesale food distribution 
industry is the ability to obtain financing necessary to allow the efficient, pro- 
gressive small independent to compete against the chain. Without such financ- 
ing, the independent cannot expand. He cannot obtain the equipment to im- 
prove efficiency, and reduce his overhead, nor obtain the desirable locations 
which now go almost exclusively to his larger and wealthier chain competition. 
The Small Business Investment Company Act is definitely a step in the right 
direction. 

I may insert here that we worked very closely with the Small Busi- 
ness Administration, and we had our executive committee meeting 
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last fall, and we invited Mr. Wendell Barnes to come to us and ex- 
plain the new provisions of the investment act. Since he could not 
come personally, he sent his general counsel. But you will note, 
gentlemen, that only 13 of these investment corporations have so far 
been set up, and we hoped to have several hundred by this time, at 
least in the preparatory stages. 

Mr. Roosevetr. Dr. Treuenfels, do you feel that the elimination of 
the requirement of the investment be worked out on the basis of 
granting a certain amount of an interest in the company which is 
being financed, would be of assistance 4 

Dr. TrEvENFELS. Would be of great assistance for the use of these 
investment companies, once they are established. That would be of 
great help, indeed. It would make the proposition infinitely more 
attractive tomen like Mr. Bagley or many others. 

But before that, there are also, as you surely are familiar with, ef- 
forts to make the establishment of such corporations in the first place 
more easily obtainable than it is under present regulations. 

The regulations, particularly the rules established in interpreting 
the law, make it very complicated and an intricate business, and 
there simplification is also needed. Then, when we have more of 
them, it will be very important to do that. 

We come then to this insurance question. Small business invest- 
ment—its scope should be further expanded so that its service could 
be made more readily available to many others who deserve its help 
and must have it for continued existence. That is, direct action of 
the Small Business Administration. 

And we might say that we find some of their field offices eminently 
well staffed and very helpful. That is without the investment corpo- 
rations. Regulations make it often impossible to help just the most 
deserving, because the interpretation of what small business is limits 
the possible action on the part of the Administration. 

The creation of a secondary market for long-term mortgage loans 
to business—that is a question which came up earlier today, similar to 
the Housing Administration provision. 

As recommended by tiiede of small business, and a possible lease 
insurance program for worthy retail market operator, it would be a 
tremendous help to the independent wing in food distribution, and it 
ought to be placed on a self-supporting basis. 

Now, it was said, and I believe very importantly so, that insurance 
companies by themselves would not find it even proper under present 
regulations to accept any of these risks. We must not have any 
illusions about it. But it is true that in certain instances where risks 
could not ordinarily be accepted by insurance companies, such as, for 
instance, in discussions of export insurance, the question of diminish- 
ing the insurance company risk by some kind of governmental guar- 
antee, Federal guarantee, as it were, has been very earnestly examined. 
And it may be in this direction that help could come. 

Some kind of contribution, reinsurance, as it were, of an insurance 
plan of that kind—because there, indeed, we have the key problem, 
and that is as follows: 

A shopping center is developed in many instances by some promoter 
who, in turn, needs financing from some kind of investors, not neces- 
sarily insurance companies, private investors, any kind of investors, 
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savings banks in certain instances, savings banks, or insurance com- 
panies, trustees, maybe foundations, maybe others. They have to be 
sure that the risk they are taking in the shopping center is a good 
one. It is infinitely easier for them to convince themselves that if 
they have the Safeway name or A. & P. name in their shopping 
center, it is a better opportunity to get the financing. Sometimes 
they might also believe that they would always have somebody to fall 
back on if it is a big name than 1f it is an unknown. 

But where it has been possible, and often with the help of whole- 
sale grocers, to get a shopping center to accept an alert merchant of 
the type that Mr. Henry Bison described, a resourceful man with 
initiative and drive, the local support that has come to such a fellow 
has outdistanced anything that the shopping center developers ex- 
pected. 

I am now ending my remarks and here I come to the answer of the 
attractiveness of the chain against the private operator. 

Where we do not have very fine suppliers, wholesalers, backing up 
retailers, we have a very hard time to even satisfy housewives in many 
instances. But where we have the new, the modern wholesaler-re- 
tailer team in the independent field, doing its work well, a personal 
touch, the intimate knowledge of neighborhood conditions, the affinity 
of an independent merchant to his location and to his territory, has, 
in most or many instances we know of, far outdistanced the attractive- 
ness that the chain might have had. 

So, with these few remarks, I would like to sum up what is here in 
these 11 or 12 pages, which also, at one point—and that is the last 
point that was made—referred to three very simple measures in labor 
legislation which would be of particular value to small business, not 
the big questions which are before the Nation. 

That would be my remarks. 

Mr. Roosevett. Well, thank you very much, Dr. Treuenfels. I 
think you have brought up some most interesting points and have pre- 
sented them very well by giving us the examples of the replies from 
your various correspondents; I think you have well documented your 
conclusions. 

I note that you have been the first one to bring up your feelings con- 
cerning labor legislation. While I didn’t mention it, I want you to 
know that I serve on the Committee on Education and Labor, and I 
will make due note of your comments in that regard. 

Dr. Trevenrets. They are very deliberately simple points, small 
points, which do not reflect on the big legislation before the Nation. 

Mr. Roosrevetr. Yes; I understand. I understand their importance 
to small business. 

Mr. Avery, have you any questions ? 

Mr. Avery. I don’t think I have any questions, Mr. Chairman. I 
was impressed, too, by Dr. Treuenfels accounting here of the various 
reports from the various States as to what they attribute the cause 
of these undesirable trade practices affecting the food industry. I 
read them with a great amount of interest, Doctor. 

Certainly we appreciate your taking your time to come down here 
from New York to give the committee the benefit of your thinking 
today. 
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Mr. Roosevett. We are very grateful to you, sir. And if any other 
thoughts come to us or the other members of the committee, I hope you 
don’t mind if we get in touch with you. 

Dr. Trevenre.s. If you are so kind and satisfied with what you have 
already heard, I leave one documentation with you which | did not 
originally plan to distribute. But since Mr. Bison had so much mate- 
rial that he puts out from his organization, I have here copies of only 
one of these special bulletins with which we educate wholesalers to 
be better wholesalers, and you will find that these are discussions on a 
high level. 


This happens to be only one. This is our Controllers and Manage- 
ment Bulletin. It is a very high mathematical level. This is avail- 
able only to our members and they are even on a special subscription 
basis. But we do many of these things in an effort to bring about 
better efficiencies. 


Mr. Roosrvetr. We are certainly very happy to have it for the com- 


mittee record, and I assure you it will be very helpful to the committee 
staff. 


Without objection, it will be entered into the committee record. 
(The document referred to follows :) 


NATIONAL-AMERICAN WHOLESALE GROCERS’ ASSOCIATION, INC., 
New York, N.Y., June 26, 1959. 
Hon. JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


Dear Six: Our association welcomes the opportunity to apply itself to the 
subjects stated in your letter of June 5. NAWGA is grateful for your invita- 
tion. 

You requested us to address our remarks to the facts and circumstances rele- 
vant to: 

1. The cause of mergers from the viewpoint of the acquired business; and 

2. The practice used by sellers of foodstuffs in integrating their opera- 
tions. 

This written statement is devoted largely to these two topics. Your directive 
indicated that you are interested in determining whether mergers and integra- 
tion are used in our industry to promote discrimination and unfair trade prac- 
tices. We will be happy to verbally answer to the best of our ability any addi- 
tional question you may raise. 

Your concern about small business practices in the food industry encompasses 
a tremendous field. NAWGA is most willing to further elaborate on views 
expressed today in the later course of your investigation. 

Before entering into your two main subjects we wish to state briefly the origin 
and organization of our association, the nature of the business of its members 
and the place they hold in the distribution of food. 

1. Our association was founded in 1906. It is now in its 54th year. 

2. The business and purposes of the association are, according to our constitu- 
tion, voluntarily and without pecuniary profit to the association, or any member 
thereof, and to the extent that the same may be lawful: 

(a) To promote the interests and commercial welfare of wholesale grocers 
throughout the United States; 

(b) To provide a forum for the exchange of information and discussion of 
problems of wholesale grocers; 

(c) To engage in such activities as may be necessary and/or proper to 
promote the use of the wholesale grocer as a vital link in the chain of effi- 
cient distribution of food products ; 

(d) To advocate a high standard of business ethics in trade circles; 

(e) To assist in the enactment, maintenance and enforcement of uniform 
pure food laws which in operation deal justly and equitably with the rights 
and interests of the consumer, retailer, wholesaler and manufacturer ; 

(f) To do any and all things necessary, suitable, convenient or proper in 
connection with or incidental to the accomplishment of any of the purposes 
hereinbefore enumerated ; 
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(g) To receive and acquire by grant, gift, purchase, devise, bequest or 
otherwise property of any and all kinds, whether real, personal or choses 
in action, and to hold, maintain, invest, accumulate and dispose of such 
property or the income derived therefrom for the furtherance of the pur- 
poses specified above. 

3. The association for more than 50 years has taken particular pride to assist 
in the enactment, maintenance and enforcement of legislation protecting the con- 
sumer. One of the first purposes of the association was to provide support to 
the newly created Pure Food and Drug Act. 

4. The archives of our association contain many testimonials expressing the 
appreciation of congressional authorities and of the Federal administration for 
the unstinting and unselfish support of the Government and its legislative bodies 
by our association in peace and war. 

5. It is noteworthy that this patriotism came in for frequent commendation 
by the Office of Price Administration and the Office of Price Stabilization during 
the years of recent emergencies. 

6. Membership in the association is limited to firms, partnerships and corpora- 
tions engaged in whulesale food distribution with the bu.k of the business being 
handled through one or more warehouses operated for that purpose. 

7. Over the years many NAWGA member firms have grown to considerable 
size. It is estimated that the present 192 members of the association represent 
yearly sales slightly above $15 million in the average. 

8. Most of these member firms work closely with their retailers. They act 
not only as their suppliers but also as their advisers and guides. The growth 
of thousands of “papa and mama stores” into substantial “father and son super- 
markets” has been accredited to wholesale firms taking a leading part in NAWGA 
activities. 

9. Today, in an increasingly competitive economy, the wholesale food distrib- 
utor organized in NAWGA continues to expand the limits of his business. This 
healthy situation is built around three fundamental objectives designed to pro- 
vide the lowest cost of distributing food products to retailers: 

(a) Intensive programs designed to meet the needs of his customers, the 
independent retailer and local chains in keeping them truly competitive with 
the larger corporate outlets. 

(b) Close and friendly working relations with his suppliers; particularly 
the producers of nationaly advertised food and nonfood products. 

(c) And last his consistent drive for modernization of his own methods 
and facilities. 

Many modern wholesale food distribution centers operated by NAWGA mem- 
bers are models today not only for the distribution of manufacturers’ products 
but for the services they undertake in behalf of retail customers: advertising, 
promotion, store site selection and financing, budgeting and accounting, retailer 
training and management controls. 

This is a new development in the history of American food distribution. With 
the subcommittee’s permission we would like to reserve the right to submit 
additional information on this and other phases of NAWGA member activities 
in material supplementing today’s statement. 

(10) The modern element in the industry turns to its trade association, 
NAWGA, for help in developing many of these new activities so foreign to the 
old-fashioned wholesale grocer. The association also serves as the focal point 
for the so-called voluntary group movement in its dynamic and creative advance. 
For the past 10 years it has conducted seminars and training workshops on every 
conceivable phase of operations. There the association members have acquired 
intimate familiarity with new techniques and in turn taught their fellow 
members. 

(11) Our staff is quite small. In addition to myself it consists of two 
administrative assistants and a clerical force of four. When receiving your 
invitation, we indicated that out-of-town commitments of long standing during 
the entire month of June would make it difficult for us to prepare our appearance 
with the desired thoroughness. 

(12) We have, however, undertaken to pursue your topics with as many 
members of NAWGA as we could reach. We received replies from what we 
consider to be a representative cross section of the wholesale food distribution 
industry. Our statement is based on these replies and on my own personal 
knowledge of conditions in the industry. 
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We believe that we can best help your committee in its significant endeavor 
if we submit excerpts from the material received from membership ranks. We 
here first quote from 10 of the answers on your inquiry about causes of mergers. 

(1) From Texas: We do not have factual evidence so cannot cite definite 
circumstances that have caused a small business in the food industry to sell 
out because of taxes, financing, or competitive practices, or a combination of 
them. However, from observations, what we have heard and what we have 
read, we truly believe that in some instances inability to obtain needed financing, 
but more so competitive practices particularly with regard to selling price prac- 
tices used by the bigs have caused many small to liquidate or sell out. 

(2) From Minneapolis: In my opinion, the principal causes of mergers of 
small corporate chains with larger ones in order of their importance are as 
follows: 

(a) The prospect of either a tax-free transaction or a transaction resulting 
in capital gains to the seller rather than ordinary income. In many cases, this 
adds up to as much as the operator could expect to keep on an ordinary income 
basis if he continued to operate his business for 10 years. 

(b) Fstate and inheritance tax problems. Without going into detail, I think 
most people realize that the owner of a small closely held company, not in public 
financing so values for inheritance tax purposes can readily be determined, is 
in a very precarious position upon death. In many instances, a forced liquida- 
tion of the company might be necessary in order to pay inheritance taxes. 

(c) The increasing difficulty for small companies to secure adequate financing 
to establish the type of supermarkets that are needed today to successfully com- 
pete with the large corporate chains. 

(3) From Maine: We believe that the trend to merger in the food business 
in essence reflects the development of large supermarkets, which the majority 
of consumers prefer. We know, from our own experience, that many small in- 
dependent businessmen have benefited from mergers which had occurred among 
various wholesale distributors. 

(4) From California: The three principal reasons why small wholesale gro- 
cers are merging: (1) The annual increases in wages forced upon them by unions 
which they are practically powerless to resist ; (2) competition of retailer owned 
wholesale grocers who are not interested in operation at a profit: (3) the con- 
centration of retail food business in the hands of the supermarkets that belong to 
the cooperatives and do not buy from the small wholesaler. 

(5) From Wisconsin: Insofar as mergers involving food distributing organi- 
zations, in almost every metropolitan area of the Nation, the so-called corporate 
chain organizations are very rapidly dominating the picture. A good illustration 
is the greater Milwaukee area. Ina territory which we consider “old Milwaukee” 
at the beginning of this year there were in existence approximately 51 super 
food markets, including chains and independents. In the so-called outlying or 
suburban territory there were 67 supermarkets, a heavy portion of which are cor- 
porate chains. During 1959 and 1960 there will be 40 more stores built in these 
combined territories, and at least 35 of these will be nationally and locally owned 
chain organizations. In this race for domination of the metropolitan markets, 
such organizations as Kroger, National Tea, Red Owl, are making almost irre- 
sistible offers to local chains to acquire ownership, and in some instances making 
fabulous offers to promoters of regional and community shopping centers with 
which it is most difficult to compete. Unfortunately, it is highly probable that 
the public will find themselves caught in the middle of some of these transac- 
tions. These certain chainstore stocks have been attractive to investors because 
as the mergers take place (absorption of small, local chains) the sales and profits 
currently look very good. However, when one stops to analyze the history of the 
individual stores of some of these national organizations, the picture changes. 
We have two very good examples of this in our area. About 3 years ago Kroger 
purchased the Krambo stores in Wisconsin with a sizable volume of sales and 
good profits. The performance per store has been gradually deteriorating, and 
it would be very interesting to have revealed at this time the operating records 
of the individual stores since the merger took place. The per-store performance 
of the National Tea Co. is of such a nature that they are now very highly regarded 
by competition. Ultimately, when and if the mergers cease, the stock of these 
giant corporations will be far less attractive than presently; and of course, the 
public owners of these stocks will probably suffer. It is my humble opinion that 


this desire for dominion on the part of several large national chains will finally 
result unfavorably to all concerned. 








SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 395 


(6) Most sales of independent merchants with which we are familiar were 

made primarily, we believe, for two reasons: 

1. The owner's health or age. 

2. The need of preparing merchant's estate for State taxes. 
We do not believe competition is a major reason at all. However, possibly the 
fact that good new locations are difficult for an independent to secure on lease 
is somewhat of a factor. 

(7) From Connecticut: In our opinion, the causes of retail outlets closing 
are: Lack of aggressiveness on the part of the retailer to expand, refixture, and 
“Go Modern”; failure of the supply house (wholesaler) to prod, or inspire re- 
tailers to expand and modernize; failure on the part of the supply house to 
offer the necessary services to aid the retailer; and the lack of cooperation from 
manufacturers to aid both supply house and retailer in being competitive with 
chain operations. 

(8) From Illinois: From our experience, it does not seem that the causes of 
merger in the wholesale grocery industry are primarily because of taxes, 
financing, or competitive practices or a combination of these things. 

It seems to be the desire of many wholesale grocers to sell out because they 
want to get their personal finances in order and had no one to carry on the 
business. or that they have not been able to keep pace with the changing meth- 
ods in distribution, or find themselves an oldtime wholesale grocery without a 
good voluntary group, and unable to compete with the modern wholesale dis- 
tributors. 

All of this might be classed under competition, but not necessarily compe- 
tition by large business but by independent wholesalers, and the loss of cus- 
tomers to aggressive merchandisers and also to co-ops who furnish a method of 
unfair competition because of taxes. 

(9) From Minnesota: Causes of mergers for small businesses are tax sav- 
ings, to improve finances, and to avoid arbitrary union contracts. 

It takes more capital to buy inventories and run a business today. Profits 
for most businesses have not been enough to provide this needed extra capital. 
So merger with some other business, or outright sale, is the only solution. 

In Minnesota there is a personal property (inventory) tax, that is larger 
normally than a small business Federal income tax. This tax is paid even if 
the business operates at a loss. So small businesses can minimize this tax 
wherever merger or sale will concentrate inventories. Example: Three small 
Minnesota wholesalers in $10 million annual volume group, sought to merge this 
year so three inventories could be consolidated under one roof for obvious advan- 
tage, plus saving State inventory tax on two stocks. 

Arbitrary union contracts that bind small businesses to conditions of a whole 
industry, regardless of size, make some small grocers actively seek to sell out 
or merge. 

very time that more inflation raises prices, the smaller business finds its 
capital reserves more depleted because it takes more and more money just to stay 
in business and keep up stocks, and profits cannot keep pace with inflation. 
So the financial strength of small businesses has weakened, and they must seek 
sale or merger. This will accelerate with more inflation. 

In retail food distribution, good location is paramount, but investors will not 
risk the immense capital for a shopping center, or even a large supermarket, 
unless the size of the organization to occupy the property assures ability to 
pay out the lease. So smalls cannot get top locations and must take what they 
ean find. This encourages mergers, buyouts, sellouts. 

(10) From Mississippi: I believe some acquisition of small food chains and 
independent food retailers has been due to the problem of financing and com- 
petitive practices. I believe that it is felt by many small concerns that they 
have reached the limit in financing expansion on a debt basis and are not in a 
position to do a job of getting equity capital due to size. However, I believe that 
many small businesses sell to larger ones or merge because they are unable to 
meet the competitive practices of some of the large chains. For instance, pressure 
has been applied in this area by the Kroger Co. for some time. They own a large 
portion of the Top Value Stamp Co. and are playing havoc with stamp giveaways. 
This puts everyone who does not own a stamp company at a tremendous dis- 
advantage. 

COMMENT TO A 


From these voices you can see that it is not possible to pinpoint any single 
cause for mergers in the wholesale grocery industry. Views differ according 









396 SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 










to local and other circumstances. The reasons which prompt such mergers are 
similar to those in other industries. The differences are of degree, not of kind. 

(a) There is no question that the present tax structure is a strong motivating 
cause. Many of the old-established wholesale grocery houses were family owned 
and operated corporations. The spector of exorbitant inheritance taxes which 
would in many cases force a sacrifice sale of the business or even a possible 
liquidation after the death of the founder was in many cases a compelling reason 
for merger. This can be verified by a case study of some of the more prominent 
mergers in this industry in recent years. 

(b) Under the heading of current operations the need for operating capital is 
a compelling force. In view of the tremendous burden of ever-increased operat- 
ing costs and the inescapable tax obligations it is virtually impossible for many 
wholesale grocers to amass sufficient capital to provide the expansion, the im- 
proved operational efficiency necessary to remain in business. The prohibitive 
costs of labor lead of necessity to mechanization and automation. The machines 
and equipment necessary to comply with this demanding trend of our industry 
require capital outlays which cannot be accumulated in ordinary operations 
but must be acquired from outside sources. 

(c) The low margin of operating profit has placed severe restriction on the 
possibility of wholesale grocers obtaining financial credit from the more fre- 
quently accepted sources of such credit. The only alternative, therefore, has 
been to seek relief by combination with companies which can provide either the 
required capital or the necessary facilities. Many wholesale grocers have ac- 
cepted mergers as the only available solution to their problem. 

(d@) Somewhat amazingly, the competition offered by the “merged” companies 
has not, in most instances, encouraged the aggressive independent to follow the 
same course. In those instances where finances are available and management 
is aggressive and imaginative there has been strong and successful resistance 
to merger proposals. Competition from merged companies has, more often 
than not, provided the incentive for the modern, efficient wholesaler to redouble 
his efforts for survival. In those instances where mergers of independents do 
result it is usually to provide the expansion of facilities and coverage which 
have enabled them to compete more effectively. 

(e) The above remarks are certainly not intended to paint a “rosy” and 
unrealistic picture of the wholesale grocery industry today. The success 
achieved by the modern, efficient, and forward looking food distributor is in 
spite of the “competitive practices” engaged in by some suppliers and certain 
distributors. It is also, as some of the answers were received pointed out, in 
spite of a damaging tax disadvantage which privately owned wholesale enter- 
prises suffer against retailer-owned cooperatives. 

(f) Many of our members complain about discriminating practices of sup- 
pliers. They list conditions which increase the distributor's cost of doing 
business and reduce its efficiency. These practices, however, do not result from 
mergers but exist in our industry regardless of mergers or not. 
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On practices allegedly used by sellers of foodstuffs in integrating their opera- 
tions we likewise quote 10 replies which were submitted to us from our 
members: 

(1) From Texas: “We do not have facts and cannot cite circumstances to 
prove that by integrating their operations, such as contracting of growing of 
food supplies, processing them, and distributing them through their controlled 
retail outlets only, has caused distributors and/or retailers of food products to 
liquidate or sell out. However, from information from many sources, it is our 
understanding and sincere belief that the practices in mention have been used 
by some sellers and it is only logical that such practices put an independent 
wholesaler and/or retailer at an unfair disadvantage.” 

(2) From Connecticut : ““‘We have experienced the situation where the smaller 
retailers have not been receiving their fair share of the available promotional 
allowances being offered by manufacturers. To combat this, we have so- 
licited the cooperation of the larger retailers to refuse to take these promo- 
tional allowances for their individual store; but rather to refer the representa- 
tive to our sales department. After reviewing their proposition, and if our 
sales department feels the promotion good, a letter of authorization is given 
to the representative for presentation to our stores. The promotional allow- 
ance is listed in our weekly bulletin, showing expiration date, terms, and other 
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vital information. Thus all retailers are benefiting (not just the large stores), 
and this practice has enabled small stores to be competitive. If this practice 

were not followed, the small stores would be at a tremendous disadvantage in 

trying to meet chain retails.” 

(3) From Minneapolis: “The alleged practices referred to in this subject 
present no particular problem to our company or to others in the food distri- 
bution business that we have talked to.” 

(4) From Kansas: “As you know, some of the larger chains are processing 
a considerable amount of their merchandise. To date, this has not become a 
major problem for us as a distributor. In almost all instances we are able to 
find a manufacturer or packer who can keep our retailers competitive. How- 
ever, this could become a problem. 

“It is a problem now to packers and manufacturers who might have been sell- 
ing these chains before they started their own processing or who may have been 
selling the independent prior to his sale to a chain. Of course, the latter also 
affects the wholesale distributor. In some markets, as you know, some whole- 
salers have had their volume drastically reduced overnight by the sale to chains 
of some large member stores. This is a threat to all of us in this business.” 

(5) From Wisconsin: “In the food processing business, the subject of size 
and recent history is something to ponder over. In Wisconsin the canning in- 
dustry has been shrinking, as shown by the following: 1945, 133 canners; 1954, 
110 canners ; 1958, 89 canners ; 1959, 81 canners. 

“While only 6 or 7 of these packers were absorbed by 1 of the 4 national giants 
(Green Giant, Libby, Del Monte, Stokely) nevertheless, most of these were of 
the larger type—and while I do not have the facts, I would estimate that these 
7 packed as much merchandise as probably 25 or 30 of the smaller ones. This 
same condition, relatively speaking, prevails in Minnesota, Illinois, and Iowa. 
It is my guess that currently this group of four national canning organizations 
packs approximately 65 percent to 70 percent of all of the corn and peas packed 
in the Nation, and it is rather common knowledge that one or the other has at- 
tempted in recent years to purchase one or more of the remaining very large 
so-called independent packers. A good example of how the tremendous size of 
a large national association can affect the so-called small businessman (canner) 
is a review of transactions which took place during 1957 and 1958. While the 
pack of peas or corn was just about being completed, one or two or more of the 
nvtional operators would drastically cut the prices on the grades which they 
knew were being held in substantial quantities by the small independent can- 
ners. Furthermore, the big fellows would confine these offerings to certain large 
metropolitan markets, which meant that they were not available to the rank 
and file of so-called small wholesale grocers around the Nation, and conse- 
quently, small retailers. They would quote these prices only long enough to 
force the small canners to sell at great losses; and yet while this was being 
done there would be little, if any, reductions on the advertised brands sold by 
these giant canners. 

“We certainly do not favor legislation which would hold umbrellas over the 
inefficient in any line of business; but when size and power are used for abusive 
purposes to the detriment of efficiently managed small business organizations it 
is reasonable to expect a Government agency to take a broad look at such situa- 
tions because ultimately the public will suffer.” 

(6) From Maine: “Again we believe this trend reflects the development of 
supermarkets, from which many small independent businessmen have bene- 
fited. If corrective legislation is necessary (which we question) it should be 
directed toward the elimination of the supermarket.” 

(7) (From California) “The independent small wholesale fresh produce 
operators are having a particularly difficult time in San Diego as the retail 
produce business is becoming more concentrated in the hands of the supermarket 
operators. The supermarket operators either own their own produce warehouse 
or belong to a cooperative wholesale produce group.” 

(8) (From Pennsylvania) ‘No actual proof is ‘in hand’ but one sales man- 
ager quoted me this way: ‘I visited a large chainstore frozen food buyer. He 
said he’d put my line in every f.f. case in their markets if I gave an extra 
10-cent ad allowance plus an introductory free goods offer.’ These practices 
exist and work against us. Here again the size of a buyer determines the ‘deal’.” 

(9) (From Minnesota) “We do not believe there is any actual integration 
either attempted or accomplished. Where independent small businesses ciscon- 
tinue operations in this State, it would be far more likely because of oppressive 
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tax on inventories, unfavorable labor union activities and the lack of financing 
to expand operations.” 

(10) (From Pennsylvania) “We have attempted to get into shopping cen- 
ters with our independent markets but have been given no consideration. In 
other words, size determines opportunities, in this area.” 


COMMENT TO B 


The response received to the second topic, namely developments resulting from 
integration indicates that integration of activities by suppliers has not, up to 
this time, presented any insurmountable problem to most wholesale grocers. 
This is true, particularly, of the larger houses whose volume and position in 
the market assure them adequate supplies and an adequate competitive position. 

(a) Smaller wholesalers indicate that the increase of integration of suppliers’ 
operation is reflected primarily in a limitation on the supply of first quality 
merchandise available to them. 

(b) This, however, does not appear to be a serious problem for most whole- 
salers. The greater majority of them are concerned primarily with the growing 
trend of large corporate chains to absorb some of their best customers of long 
standing through purchase and adding them as “branches.” In many instances 
the distributor will devote years to developing loyal accounts, assisting in their 
growth and expansion. During the development phase the distributor provides 
the financial assistance, assumes the credit risk, and furnished supervision 
necessary for the customer to achieve a greater market position. At that point 
when the account should prove profitable and begin to repay the distributor for 
his help, it may be “gobbled up” by a chain and the distributor is foreclosed from 
further serving that desirable account. 


ADDITIONAL COMMENT 


These answers do not deal in detail with the many competitve practices in 
our industry which need correction. Without doubt, practically any whole- 
saler can relate instances of discriminatory pricing, advertising, and promo- 
tional “deals” which are unfair and unrealistic and many other trade practices 
which work to the disadvantage of the smaller independent wholesaler. Most, 
if not all of these practices could be corrected by more rigorous enforcement 
of the laws now on the statute books, particularly the Robinson-Patman Act 
and the Federal Trade Commission Act. 

Under the heading of possible legislation may we respectfully suggest for 
future reference that your committee consider the following topics: 

1. Constructive tax relief for small business. 

2. Financial assistance particularly to deserving independent retailers 
through the creation of easier access to mortgage capital. 

38. Appropriate labor regulation. 

(1) The assistance recently given to small business in the Technical Amend- 
ments Act amending the Internal Revenue Code, adopted in 1958, was certainly 
helpful to small business and shows congressional recognition of many of our 
most pressing problems. 

Two additional phases of the tax problem merit your serious consideration. 
The necessity of enabling small business to accumulate sufficient financial re- 
serves to finance expansion and new facilities necessary to enable small busi- 
ness to maintain its competitive position in the market, deserves primary 
attention. Equally serious is the need for tax equality under the law. This 
calls for careful study and correction of provisions favoring retailer-owned 
warehouses over private enterprise. 

(2) Probably the most pressing single need in the wholesale food distribu- 
tion industry is the ability to obtain the financing necessary to allow the 
efficient, progressive, small independent to compete against the chain. Without 
such financing the independent cannot expand. He cannot obtain the equip- 
ment to improve efficiency, and reduce his overhead nor obtain the desirable 
locations which now go almost exclusively to his larger and wealthier chain 
competition. 

The Small Business Investment Company Act is definitely a step in the 
right direction. Its scope should be further expanded so that its services 
could be made more readily available to many others who deserve its help 
and must have it for their continued existence. The creation of a secondary 
market for long-term mortgage loans to business, as recommended by friends 
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of small business, and a possible lease insurance program for worthy retail 
market operators would be a tremendous help to the independent wing in food 
distribution. It ought to be placed on a self-supporting basis. 

(3) Finally, we recommend your support of constructive labor legislation. 
While small business recognizes the serious consequences which result from 
malpractices and abuse of union power, correction for the situation is pri- 
marily the responsibility of each individual who supports the theory of or- 
ganized labor and honest union management and not the responsibility of any 
one industry or a segment of industry. 

Small business, however, needs your support for legislation which would 
outlaw organizational picketing, prevent secondary boycotts, and confer juris- 
diction on State courts in labor disputes where Federal agencies will not take 
jurisdiction. 

(a) Small business cannot withstand the economic loss accompanied by 
“organizational” picketing. It should be prohibited and unions and employers 
conipelled to use the election procedures of the National Labor Relations Board. 

(b) The loopholes in the Taft-Hartley Act which allow unions to coerce 
employers through use of unfair lists, black and white lists, ete., should be 
closed and these practices directed toward employers should be declared illegal. 

(c) At present there is a vast no man’s land which engulfs many small busi- 
ness organizations and deprive them of any source of relief. This should be 
corrected. Either the NLRB should be compelled to accept jurisdiction over 
any company that conducts interstate business or that company should be given 
the right of recourse to the appropriate State court or agency. 

In conclusion: Proper corrective measures taken to enforce existing legisla- 
tion on prices and trade practices, enactment of legislation to correct inequali- 
ties in our present tax structure, assistance in obtaining the necessary financial 
support for small business, particularly in placing smaller merchants on a par 
with chains in obtaining promising store sites, finally the prevention of eco- 
nomic loss foisted on small business by ineffectual labor legislation will serve 
to correct or prevent many of the situations which provide the impetus for 
excessive merger activity and tend to bring about concentration of economic 
power in comparatively few very large corporations. These are the tools small 
business needs to survive. 

On behalf of the officers and directors of Nationa!-American Wholesale 
Grocers’ Association and its members throughout the country, let me express 
once more my sincere appreciation for your invitation to appear before your 
committee. We are grateful for the opportunity to submit suggestions which 
our industry believes to be vital for the continued existence of small business. 

Respectfully, 
RupoipH L. TREUVENFELS, 
Executive Vice President. 


Mr. Roosrvett. Thank you, Dr. Treuenfels, very much. 

The committee will stand adjourned until 2 o’clock tomorrow after- 
noon. 

(Whereupon, at 5:30 p.m., the committee was recessed until 2 p.m., 


Wednesday, July 8, 1959.) 
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WEDNESDAY, JULY 8, 1959 


Hovse or REPRESENTATIVES, 
SuscomMiItTtTee No. 5 on Foop Disrrinution Propitems 
oF THE SeLtect Commitree To Conpucr a Srupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BusINEss 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2 p.m., in room 1304, 
House Office Building, Hon. James Roosevelt (chairman of the sub- 
committee) presiding. 

Present : Representatives Roosevelt, Brown of Missouri, and Moore. 

Also present Bryan Haskell Jacques, staff director; Everette Mac- 
Intyre, general counsel; Jane Hicks, research analyst; Victor P. 
Dalmas, adviser to minority members. 

Mr. Roosevett. The committee will come to order, please. 

Beginning during the 1st session of the 85th Congress, members 
and staff of the House Small Business Committee devoted consid- 
erable attention and effort to an inquiry into the policies and prac- 
tices used in pricing oat flour. This inquiry was directed particularly 
to industrial sales of oat flour. The inquiry was undertaken under 
full bipartisan agreement by the chairman of the House Small Busi- 
ness Committee and the ranking minority member of the committee. 
This is shown by the following excerpt which I will read into the 
record, from a letter written by the Honorable William S. Hill, Mem- 
ber of Congress at that time, Republican, from Colorado, dated Oc- 
tober 14, 1957, then the ranking minority member of the House Small 
Business Committe. His letter was addressed to the chairman of the 
committee, the Honorable Wright Patman. The excerpt is to the 
following effect: 

Just a note to tell you that I was pleased to know that you had sent a ques- 
tionnaire to the food companies concerning their policy of granting various 
types of allowances in a discriminatory manner. I am sure it would be a good 
idea to gather the material, and if we find questionable practices we should have 
them in for a hearing. 

That is with specific reference to oat flour. 

The questionnaires which were referred to in that correspondence 
were directed to six companies who were known to be engaged in the 
production and sale of oat flour. These six companies included 
Quaker Oats Co. of Chicago, Ill.; National Oats Co. of Cedar Rapids, 
Iowa. The other four are relatively small factors in the production 
and sale of oat flour. Quaker and National are the largest, and they 
together produce and sell most of the oat flour sold and used in this 
country. 
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Under date of October 8, 1957, the chairman of the committee, di- 
rected questionnaires to the Quaker Oats Co. and to the National Oats 
Co., which requested those companies to supply a considerable amount 
of information about their sales of oat flour to industrial accounts. 
What is meant by industrial accounts is those customers who purchase 
oat flour for use in processing various food products, including baby 
foods. 

In response to the questionnaires, Quaker and National supplied a 
considerable amount of information about their sales of oat flour to 
industrial accounts and relating to their policies and practices in the 
pricing of that product. From the data thus secured, and additional 
information gathered from others involved in the industry, it became 
clear that Quaker and National have indulged in the sale of oat flour 
to industrial accounts at varying prices during specified periods of 
time. It appears that the differences in these prices Quaker charged 
its competing customers varies substantially. The same applies to 
National. 

Therefore, in view of the allegations which have been made to 
the effect that discriminatory pricing practices have been used in 
the sale of oat flour, with the probable effect of lessening competition 
among the sellers of oat flour and among their customers, it was 
decided that the entire matter should be made the subject of a public 
hearing. 

In view of these circumstances, and also in view of the fact that 
oat flour and products processed therefrom are items of food, this 
problem has been referred to Subcommittee No. 5 for its considera- 
tion in connection with its investigation and study of small business 
problems in food distribution. Subsequently, the matter has been 
a part of the program for investigation and study by Subcommittee 
No. 5, and when its agenda was made up for the hearings commenc- 
ing July 7, this problem was included. This action resulted in notice 
to the Quaker Oats Co., the National Oats Co., Mead Johnson & Co., 
Gerber Products Co., H. J. Heinz Co., and Beechnut Lifesavers, Inc., 
that testimony would be received from their officials commencing at 
2 p.m., Wednesday, July 8, 1959—that is today—about policies and 
practices in the pricing of oat flour. These witnesses were requested 
to bring with them such records as may be necessary to refresh their 
memory and recollection about pertinent factual situations involved 
in the correspondence that they have had with the committee about 
the pricing of oat flour. 

The first witnesses that we are to hear from about this matter today 
are Mr. Fenner, a sales official of the Quaker Oats Co. of Chicago, 
Tll., who is the manager of the industrial sales department of that 
company. He is accompanied today by Mr. Merrill Olsen, vice presi- 
dent and general counsel of the Quaker Oats Co. 


I will ask you gentlemen, if you would, to come forward at this 
time. 



























STATEMENT OF ROBERT FENNER, MANAGER, INDUSTRIAL SALES 
DEPARTMENT, AND MERRILL OLSEN, VICE PRESIDENT AND GEN- 
ERAL COUNSEL OF THE QUAKER OATS CO. 


Mr. Roosevett. Gentlemen, we want to welcome you and appreciate 
your cooperation with the committee. 
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Before we go any further, my colleague, Mr. brown, seated to my 
right over here, has a few questions that he would like to put to you 
in order that the hearing may be put into the proper perspective. 

Mr. Brown. We are glad to have you, Mr. Fenner and Mr. Olsen- 

Mr. Olsen, you are vice president, is that correct ? 

Mr. Otsen. That is correct. 

Mr. Brown. And general counsel. How long have you been with 
Quaker? 

Mr. Otsen. Since 1941. 

Mr. Brown. I notice the chairman says in his opening statement 
that there are some six companies actually engaged in this industry, 
in the oats business. Now, rolled oats, packaged oats is a big part 
of the Quaker Oats operation, is that correct ? 

Mr. Ousen. That is true. 

Mr. Brown. That is one of your principal cereal products ? 

Mr. Ousen. That is correct. 

Mr. Brown. Approximately what percentage of the total rolled oats 
business would you say that Quaker does ? 

Mr. Otsen. I can’t answer that question, Mr. Brown. I cannot give 
you the figures on that. 

Mr. Brown. Would it be the major share of the total business? 

Mr. Otsen. I would think it would be a very large share. 

Mr. Brown. Would it be as much as 75 percent of the total oats 
sold? 

Mr. Otsen. I don’t know. 

Mr. Brown. Fifteen years ago, or twenty years ago, were there 
more than six companies in this business ? 

Mr. Otsen. I am trying to think whether anyone has gone out of the 
business in the last 15 or 20 years; to my knowledge, I don’t know 
of any who have. 

Mr. Brown. Back when I was a youngster, weren’t Mothers Oats 
and Quaker Oats manufactured by two separate companies? 

Mr. Otsen. Well, that isa long time ago, yes. 

Mr. Brown. I didn’t realize I was getting that old. 

When did Quaker acquire Mothers? 

Mr. Otsen. My memory of it is that it was back in the 1920's. 

Mr. Brown. Well, that would be about right. Were there also 
some other acquisitions of smaller oat processing companies along 
about that time, too ? 

Mr. Otsen. I believe that was the last one. 

Mr. Brown. But there were others prior to that ? 

Mr. Ousen. Well, if you go way back into the history of the com- 
pany, back in 1901, when the company was formed, I believe at that 
time there were several. 

Mr. Brown. There was more competition in the field a quarter of a 
century ago than there is now. Is that a fair statement ? 

Mr. Otsen. I can’t speak of personal knowledge at that time, of 
course, but I don’t think so. I think it is a highly competitive busi- 
ness. 

Mr. Brown. Well, now, if Quaker does most of the business, what 
are the competitors that Quaker feels are in the field? 

Mr. Otsen. Well, National Oats is a very substantial competitor. 
And in the east, Hecker, which is now part of Corn Products. 
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Mr. Brown. Was that acquisition by Corn Products a recent thing? 

Mr. Otsen. Yes. There was a merger there in the last year or so. 
And then on the west coast, Albers is a very important factor in the 
industry. 


Mr. Brown. Do you mean important nationally, or just on the west 
coast ? 

Mr. Fenner. I believe they are primarily based on the Pacific 
coast, yes, sir. Their only plant, as I recall, is in the Far Northwest. 

Mr. Brown. Mr. Fenner, are there many regional plants in the oats 
business ? 

Mr. Fenner. Well, I couldn’t answer too accurately. I could say 
the oats industry is concentrated fairly well throughout the Midwest, 
where the oats are grown. 

Mr. Brown. And do you have any idea what percentage of the 
business Quaker does in the field ? 

Mr. Fenner. No, sir. I know we enjoy a nice business. It is a 
declining market. All hot cereals. The cold cereals are definitely 
taking a good portion of the volume away from us. 

Mr. Roosevett. May I just inquire a little further on that same 
line? Do I understand correctly that you agree with Mr. Brown you 
did about 75 percent of this business ? 

Mr. Oxsen. No; I don’t think we would venture to give a statement 
as to the percentage. 

Mr. Roosevetr. Well, now, you must have some idea of what per- 
centage of the market you are able to sell. Would you say it was a 
majority of it? Isit more or less than a majority ? 

Mr. Fenner. May I ask a question, Mr. Chairman? Are you re- 
ferring just to the rolled oats business as such, through the grocery 
channels? 

Mr. Roosevett. Just packaged rolled oats. 

Mr. Fenner. I wouldn’t hazard a guess, but I would estimate Mr. 
Brown is somewhere in the neighborhood. 

Mr. Brown. 75 percent ? 

Mr. Fenner. Probably. 

Mr. Roosevetr. Well, that is a fair enough answer. We will settle 
for that. 

Mr. Fenner. We didn’t come prepared to answer 

Mr. Roosevett. If I were running a company I would have some 

eneral idea of what percentage of the market I controlled, if I was as 
ig a factor in it as you are. So I think your answer is sufficiently 
responsive. 

Mr. Otsen. Mr. Fenner has a short statement. 

Mr. Roosevett. I was going to suggest at this time, Mr. Fenner, 
you might like to make your statement. If you would proceed now, 
we would be happy. 

Mr. Fenner. My name is Robert Fenner. I am presently group 
merchandise manager of the Quaker Oats Co., Chicago. From May 
1, 1956, to April 1, 1959, I was institutional and industrial sales man- 
ager, and as such had general charge of oat flour sales to industrial 
accounts. I have been invited to testify as to policies and practices 
in the pricing of oat flour. 
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In response to requests from the committee, we have already sub- 
mitted a mass of data. Perhaps I can best help now by making a very 
short statement about the nature of the oat flour business. 

Oat flour is not a grocery store item, and it is not an inventory item. 
Most of it is sold to large industrial customers, and it is custom milled 
to the specifications of each customer. The company mills oat flour 
of six grades of fineness, designated by grind number. Within each 
grind classification, specifications vary as to protein, ash, fat, fiber, 
moisture, et cetera. Flour is customarily sold to industry purchasers 
on a bid basis. This has been a practice in the milling industry for 
many years. It applies not only to oat flour, but to wheat flour and 
other flours as well. We prepare each bid on the basis of prevailing 
grain and byproduct prices which fluctuate throughout every trading 
day on the public markets. We take into consideration many other 
factors including milling quantity and yield of grain veins de- 
livery schedules requested, and production schedules at the mills. 

Production scheduling is very important. At times, mills need 
orders to avoid costly shutdowns or to fill out mill runs, and business 
can be accepted at a lower price than at other times when the orders 
could be filled only by mill changeovers, or on an overtime basis, or by 
operation of a curtailed shift. ‘These factors will produce actual cost 
fluctuations which will not be shown in standard cost figures, which 
must of necessity be projected averages. So in preparing a particular 
bid, judgment must be exercised to estimate the degree that actual costs 
on that contract will vary from standard costs. This makes the de- 
termination of price on each particular bid a specialized operation. 
Our goal is to obtain what we consider to be a fair margin on each 
sale, taking into consideration all of the factors involved. 

Mr. Roosevetr. Thank you, Mr. Fenner. 

Mr. Fenner, it is my understanding, and by mutual agreement, that 
counsel will now ask some questions. In the asking of the questions, 
in order that we not violate or embarrass the customers, we will not 
refer specifically to the name or address of the customers that we will 
be referring to in asking the questions. We will, however, refer to 
quantity and price and so forth. 

With that understanding, Mr. MacIntyre, will you proceed with 
such questions as you may have? 

Mr. MacInryre. You, in your statement, have described to some ex- 
tent oat flour as a product. I wonder if you would add to that what 
you or about how it is used by these industrial accounts to which 

ou se 
: Mr. Fenner. Well, it is used in various manners. We sell to drug 
houses, to be used as carriers. We sell to some of the package industry 
to be used as fillers. We sell to the baby foods industry to be used also 
as thickening ingredients. I am not an authority on that end of it, 
but I assume it is used in their canned goods items. It is used in the 
manufacture of baby cereals. 

Mr. MacIntyre. And in the latter uses, it is used as a high protein 
food product, is it not ? 

Mr. Fenner. Yes, that is substantially correct. 
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Mr. MacIntyre. Carrying considerable food value in addition to the 
value as thickening. . 

Mr. Fenner. Yes, very definitely. Oats are one of the finest grains 
there are. 

Mr. MacIntyre. It is also processed by some of these to whom you 
sel] into ready-to-eat cereals. 

Mr. Fenner. That is correct. 

Mr. MacIntyre. And in this latter class, it constitutes just about 
the entirety of the ingredients, doesn’t it—in some cereals ? 

Mr. Fenner. In some, I would say that is substantially correct. 

Mr. MacIntyre. In some of the baby foods, it constitutes a rather 
high percentage of the total ingredient, or ingredients, isn’t that 
correct ¢ 

Mr. Fenner. Substantially, I would say that that is correct. They 
do have considerable additives. 

Mr. MacIntyre. Now, in your sale of this to those accounts, you 
sell to competing packers of baby foods, do you? 

Mr. Fenner. That is correct. 

Mr. MacInryre. To Quaker Oats, are sales of oat flour more impor- 
tant today than they were 10 years ago? 

Mr. Fenner. Ten years ago, Mr. Counsel, I would say that we sold 
little or no oat flour. At that time we were not equipped to go after 
and to sell to the industrial trade. Actually, until I came into the 
industrial area, none of our men were specializing in industrial sales. 
Primarily our production was limited to our own needs. 

Mr. MacIntyre. But in 1957 would you say that the sales by that 
time has reached far beyond 125,000 hundredweight ? 

Mr. Fenner. I would have to look at the records, but I would say 
that is substantially correct. 

Mr. MacIntyre. Now, you and Mr. Olsen have given Mr. Brown 
and Mr. Roosevelt some figures about the percentage of the total that 
Quaker has in rolled oats in the industry. Would you give us an 
estimate on what part of the total oat flour industry this tonnage 
represents. 

Mr. Fenner. I would not even hazard a guess on that, not knowing 
the market. I know it is an increasing market. But what portion 
we have, I don’t know. 

I would like to elaborate in that prior to my going onto the in- 
stitutional-industrial job, we did not attempt to develop any indus- 
trial sales. We sold some industrial business, but it was business that 
normally just flowed in to us. And at that time, when I was assigned 
as sales manager for institutional and industrial, it was my responsi- 
bility to go out and develop industrial business. 

Mr. MacIntyre. You made quite a success of that in the 2 or 3 
years you have been in that job, haven’t you? 

Mr. Fenner. Well, we have progressed in that direction; yes, sir. 

Mr. MacInryre. Institutional sales have increased tremendously in 


that. period of time, in proportion to the total of oat flour, have they 
not? 
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Mr. Fenner. We have shown very nice increases on oat flour in 
the industrial area. 

Mr. MacIntyre. Very substantial. 

Mr. Fenner. Yes, sir; at the same time we showed very good in- 
creases in our institutional area. We actually were not in too big 
to the institutional area prior to that—that is the selling to the Gov- 
ernment, selling to hotels, restaurants, and such. 

Mr. MacIntyre. Do you make computations from time to time on 
how you are keeping up in the race with your competitors in those 
sales, increase in sales, to the best of your ability ¢ 

Mr. Fenner. The only computations I make is I have been showing 
gains over previous shipping periods. It would be pretty difficult 
to try to determine what the market was on oat flour. 

Mr. MacInryre. To the best you can determine, those gains have 
been greater than your competitors. In other words, you gained in 
the race on your competitors. 

Mr. Fenner. I do not know, sir. Our competitors’ figures are not 
available to us. 

Mr. MacIntyre. But from your general knowledge, experience, and 
judgment, that would be your conclusion, would it not ? 

Mr. Fenner. Well, sir, we lose a lot of business to competitors, I 
know. What that volume would be, I would not hazard a guess. 

Mr. MacIntyre. You spoke in your prepared statement about bids. 
Will you please explain to the committee what you mean by bids. 

Mr. Fenner. Well, as a general rule, an oat flour customer will 
either call us—call me or wire me, asking me to quote on a certain 
quantity of product to their specification, to be shipped within a cer- 
tain period of time, at which time the bid is prepared, I look at all 
the factors involved, and then make the bid. At times we get it; 
at times we lose it. 

Mr. MacIntyre. And aside from cost, what are the factors that 
you take into account ? 

Mr. Fenner. Well, our costs actually are projected averages. So 
when this bid comes in, it is necessary for me to ‘ake ino consideration 
such factors as whether we have to run on Sundays, whether we have 
to run on Saturdays, whether there is overtime involved, and those 
factors have to be computed into the margins that I put into my bid. 

Mr. MacIntyre. Well, they would be cost factors, would they not ? 

Mr. Fenner. No. As I say, these are projected averages, our cost 
factors. It would be impossible to get an actual cost unless you fol- 
lowed that product right through the mill at the time it was made. 

Mr. MacIntyre. But those that you are referring to are included 
in determining cost factors. 

Mr. Fenner. No, sir; overtime and such is not. That is up to me 
to figure into the margin. 

Mr. MacIntyre. Well, aside from production factors, what fac- 
tors do you take into account in connection with the bid ? 

Mr. Fenner. Well, the delivery scheduling, how quickly they want 
it. If it is a rush order and we have to—if they want it in just a few 
days, it means we have to change our mill runs, we have to change our 
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specifications, not our specifications, but we have to change our opera- 
tion, 1n a sense. 

Mr. MacInryre. That is only a determination as to whether you 
want the order at all, is it not? 

Mr. Fenner. That is right. 

Mr. MacIntyre. Now, when you come down to the pricing—— 

Mr. Roosevett. Before we leave that—I didn’t quite understand 
your answer relative to overtime. You mean you do not include pos- 
sible overtime in filling the order as a cost factor ¢ 

Mr. Fenner. That we have to figure into our margin. We get only 
projected averages, which is normal and historic in the milling indus- 
try. We will take a contract, not knowing exact delivery dates, and 
knowing that our mill schedule is pretty well filled up—we just have 
to figure we are going to have to run, say, on a Saturday or Sunday to 

ret this out, which means overtime. We work on a guaranteed wage 
asis. If we need business, by the same token, we can take it for lesser 
margin to keep our mill runs full. In other words, if our mills are 
shut down, if our system is shut down, there is a portion of the over- 
head that is figured in our cost that goes on. 

Mr. Rooseve tt. It is still cost, though, because all it does is reduce 
your margin—you may say it reduces your margin of profit, but it ups 
your cost factor. 

Mr. Fenner. Right. In other words, when you make a bid—I am 
working on a projected average cost—the best estimate that our ac- 
counting department, our grain department, our traffic department, 
our production department can give me. Then there are these other 
factors, such as overtime, and so forth, that I have to take into con- 
sideration and figure into my margins, to compensate for. 

In other words, we do not follow every bushel of grain through our 
system. It would be impossible. We balance at the end of certain 
periods. 

Mr. Roosevett. You try to come out with a given figure and then 
add on what you think your margin ought to be in making your bid. 

Mr. Fenner. Right. 

Mr. MacIntyre. And in doing that you use what some accountants 
me standard accounting practice, by projecting what costs are likely 
to be. 

Mr. Fenner. I would assume so, sir. I am not an accountant. I 
have to go to many departments within our organization and many 
departments have to work together within our organization to give me 
these cost figures. 

Mr. MacIntyre. When you say you project your costs—you do so 
by using standard cost accounting factors? 

Mr. Fenner. Well, they are projected. We know what it is costing 
us today, we know what the grain is going to cost, and we try to project 
that, yes, and come up with as accurate a cost as we possibly can. 

Mr. MacIntyre. After you do all of this, you take under considera- 
tion the bid as to price. Now, does the customer just tell you what he 
is going to pay, or do you negotiate a price with him ? 
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Mr. Fenner. As a general rule, after looking at all these factors, 
I will make a definite fixed bid for business. 

Mr. MacIntyre. In other words, you make a bid price to the cus- 
tomer to start with. 

Mr. Fenner. Right. 

Mr. MacIntyre. And you start from that. 

Mr. Fenner. And it is up to him to either take that bid or turn it 
down. 

Mr. MacIntyre. And you start off with that price, built up as you 
have explained to the committee, figuring what possible costs are, the 
margin you want, and so on. And then you bid that price, offering 
the goods to him. 

Mr. Fenner. That is right. 

Mr. MacIntyre. Now, what happens when he does not accept that 

rice ¢ 

j Mr. Fenner. Well, I don’t know. There have been times—in other 
words, I am not the buyer. Some buyers are more sophisticated than 
others. There have been times when I presume they would renego- 
tiate the bid. In other words, they would throw out all abstracts, 
all wires, all contact on that particular bid, come back at a different 
date, maybe several days later, and ask for a rebid on it, if they were 
not satisfied with that price. 

Mr. MacIntyre. And sometimes after doing that, you lower your 

rice. 
. Mr. Fenner. If necessary, if we need the business, we lower our 
margins—if our mills need the business to operate properly, yes, sir. 

Mr. MacIntyre. In other words, in those instances you lower the 

rice from what you had originally quoted in order to get the business 
rom that particular customer. 

Mr. Fenner. That is an entirely different bid. 

Mr. Roosevettr. What is that again? 

Mr. Fenner. I say apparently—I am not the purchaser. I don’t 
know what goes through their mind. But if I receive a telegram 2 
days later for approximately the same quantity, I would assume he 
was not satisfied with any of the bids. 

Mr. Roosrvett. I would think that would be a fair assumption. 

Mr. Fenner. And so he comes back to all of his suppliers and asks 
for another bid, in which case we naturally resubmit a bid. And in 
some instances we would go lower, some instances we would submit 
the same bid, other instances, depending on all these varying factors, 
we would possibly go higher. 

Mr. Roosrvett. Do you know as a fact that in each and every case a 
competitor of yours at the same time submits a bid for the same thing? 

; r. Fenner. There would be no way in the world for me knowing 
that. 


Mr. Roosrve.t. In other words, you do not really know whether it 
is a competitive bid or not. 

Mr. Fenner. No. You get the feel of this, and how you get busi- 
ness and lose business, and it is a matter of just getting the feel of 
what the going price is for merchandise. 
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Mr. Roosrveir. But you really meant to tell me you never in- 
quired of these customers, or your sellers have not, as to whether or 
not they are accepting competing bids? 

Mr. Fenner. I am sure they are. We know that no company 
that we sell would be dependent upon one supplier. I mean if we 
have strikes at our mills, they would be out of Canes unless they 
had several sup] shiers of a given product bidding and supplying them 
with merchandis 

Mr. Roosrvetr. And you have no customers that, as far as you 
know, you are the only pa 

Mr. Fenner. No, sir. I do not know of a customer we are the only 
supplier to. 

Mr. MacIntyre. You do know of customers with respect to whom 
you are the major supplier. 

Mr. Fenner. Well, not definitely. I assume that we are the major 
supplier to several customers. 

Mr. MacIntyre. You are supplying most of their requirements. 
a Fenner. I should hope so. If not, I am doing a pretty poor 
jo 

Mr. MacIntyre. Well, you have some knowledge in that regard 
that leads you to conclude you are the major supplier to some of the 
customers. 

Mr. Fenner. I would say that we are one of the major suppliers 
to some of the customers, yes, sir. 

Mr. MacIntyre. Now, in making these sales, they are all made on 
a carlot basis, as a minimum, are they not—almost all of them. 

Mr. Fenner. Yes. Generally speaking it is carload business. It 
would be uneconomical to handle it any other way, in that these are 
milled to specification, and to do all the handling that is necessary 
to ship other than a car would actually run the cost up considerably, 
sir. 

Mr. MacIntyre. Mr. Fenner, you have stressed quite a number of 
times that this is all milled to specification. Will you please ex- 
plain how greatly different one specification is in value from another 
specification. I am talking about, let us say, grind No. 14 that 
you put out. Can that one grind No. 14 be compared with a grind 
No. 14.0n another occasion? Is there any difference? 

Mr. Fenner. Mr. Counsel, when we first started looking at this 
oat flour business and saw that there was a business, big volume busi- 
ness, I personally surveyed many of these accounts and in so doing 
I found that each had different s apes ontnene 

Mr. MacIntyre. On fineness ! 

Mr. Fenner. Not each on fineness. That is why these flours are 
designated by grind numbers—14, etc. But within the customers’ 
specifications—the moisture, for example—your maximum moisture 
will range from 8 to 12 percent. 

Mr. MacInryre. Is that a major difference? 

Mr. Fenner. Well, that_is 4 percent of the total volume, which 
is 4 percent of product. Your proteins will vary. Your ash will 
vary. Your fiber will vary. Your fat will vary. 
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Mr. MacIntyre. But vary in about the same proportion that dif- 
ferent lots of Red No. 2 Winter Wheat would vary taken out of 
maybe two different cars. 

Mr. Fenner. Sir, primarily my knowledge is based on oat flour. 
We have a different area that handles all of our wheat sales, 

Mr. MacIntyre. Well, let us take one carload of oats and another 
carload of oats. Your difference in value as to proteins would vary 
because a grade of oats in one car would vary from the grade of oats 
in another car although they were sold on the same grade ¢ 

Mr. Fenner. No. But your point of origin would make consid- 
erable difference as to, say, the protein value, the moisture value, the 
fat value, and so forth. 

Mr. MacInryre. The oats from which this oat flour is made are of 
the same grade? 

Mr. Fenner. As I say, I do not purchase the oats. I sell the oat 
flour, sir. 

Mr. MacIntyre. Isn’t this getting down to quite a refinement when 
we are talking about difference in specifications based on difference in 
perhaps a very small percentage point in protein ? 

Mr. Fenner. No. I will give you a good example of that. We 
can ship a product to one customer that would be rejected by another 
customer, it would not meet his specifications. Let me point this 
out. We have a laboratory at our Cedar Rapids mill where most of 
this oat flour is produced. As the system is being run, samples are 
taken off. These are sent to our hahebeteny. Each car is checked 
against this customer’s specification before we release it. I mean it 
is for our protection, because they have the right to reject it, since 
they do supply specifications to us. By the same token, it is for 
their protection. 

Mr. MacIntyre. Well, last October a representative of the com- 
mittee visited you and Mr. Olsen and discussed the different prices you 
had charged different customers for carlot quantities of oat flour. Do 
you recall that ? 

Mr. Fenner. Yes, sir. 

Mr. MacInryre. It was in October. Do you have a copy of the 
tabulation of those prices that you discussed with him on that 
occasion ? 

Mr. Fenner. Yes, I do, sir. 

Mr. MacIntyre. Do you have that before you? 

Mr. Fenner. Yes, sir. 

Mr. MacIntyre. I would like to ask you about that tabulation, 
because with the modification which has already been agreed to, I 
am going to move that that tabulation be received in the record. 
That would be with the omission of the customers’ names and 
addresses. 

Mr. Roosrvett. That will be so received, without objection. 

(The tabulation referred to is as follows :) 
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Mr. MacInryre. This covers the period of July 1, 1957, through 
November 1, 1958, oat flour sales as made by Quaker Oats Co., 
Chicago—is that correct ? 

Mr. Fenner. Yes, sir. 

Mr. MacIntyre. And it shows separately for each of eight com- 
panies the individual sales made. 

Mr. Fenner. That is right. 

Mr. MacIntyre. Showing in the first column the order number, 
then if we skip the dest ination, the number of hundredweights in- 
volved in the order, the date of the sale, the days within the shipping 
period, from the date of the order until shipment, and the ground— 
that is the grade, the fineness. 

Mr. Fenner. The grind classification; yes, sir. 

Mr. MacIntyre. And what is your next column? Freight to 
destination ? 

Mr. Fenner. Right. 

Mr. MacIntyre. And then the sack differential that is involved. 
And the last is the price, is that right ? 

Mr. Fenner. The selling price; yes, sir. 

Mr. MacInryre. Now, is that the delivered price ? 

Mr. Fenner. That is the delivered price; yes, sir. 

Mr. MacIntyre. So to get your mill net off of that you would de- 
duct the freight to de stination and the sack differential, is that correct ? 

Mr. Fenner. That is correct. 

Mr. MacIntyre. And when you do that, looking to that last column, 
and those deductions, we find that for the first customer, for the second 
half of 1957, the prices ranging from what? Can you give us the 
range on those prices ? 

Mr. Fenner. The range of the delivered price? 

Mr. MacIntyre. First of the delivered price. 

Mr. Fenner. Well, let’s see. It would appear that they range from 
$4.80 to $5.24, sir. 

Mr. MacIntyre. You have one in there at $4.76. Well, I was asking 
about the last half of 1957. 

Mr. Fenner. I believe that is what I have here. 

Mr. MacIntyre. So it was $4.80 to what ? 

Mr. Fenner. $5.24. 

Mr. MacIntyre. Now, turn to page 3 of the tabulation, to that of 
another customer and—no, let us move down to the second half of 
1958 on this first customer. What is the range for that customer in 
that period of time? 

Mr. Fenner. Well, that is from January 7, 1958 to June 19, 1958. 

Mr. MacInrvre. It is from July 28, 1958, through October 14, 1958. 

Mr. Fenner. You mean the second half—I see. It would appear 
that the range is from $4.70 to $4.82. 

Mr. MacIntyre. Now turn to page 3, to another customer, and what 
is your range for that same period of time ? 

Mr. Fenner. That was from July 1958 to the end of that—am I 
correct? These are different distinations. I would range, however, 
from $4.49 to $5.30. 

Mr. MacIntyre. Now, this last customer is a much larger customer 
than the first one, is that correct ? 

Mr. Fenner. I could not answer that, sir. 
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Mr. MacIntyre. Well, it buys in much larger volume over a period 
of a year from you. 

Mr. Fenner. It would appear he has bought more from us. 

Mr. McIntyre. That is what I am talking about. 

Mr. Fenner. Yes. 

Mr. MacIntyre. And you have granted—that is, the range in price 
is lower to that customer. 


Mr. Fenner. Of course here you have got to take into consideration 
that the destinations are 

Mr. MacIntyre. Yes, sir; we are going to take up another matter 
that deals with that in just another question or so, if we may. 

Mr. Fenner. I see. 

Mr. MacIntyre. Now, turning to the same transactions, but from 
another tabulation that you have, which shows the nets you recovered 
after taking into account freight to whatever destination is involved— 
do you have that tabulation before you, Mr. Fenner? Refer to the 
customer who had the higher range in prices on a delivered basis, in 
the second half of 1958. What would your net range—I mean the 
range of your net profits be? Wouldn’t they range from 42 to 62 
cents ? 

Mr. Fenner. Just a moment, sir. Now, you are speaking of from 
July 1958—— 

Mr. Macintyre. July 1, 1958, through October 14, 1958. 

Mr. Fenner. I would say that our margins over standard costs are 
approximately 41 

Mr. Maclinryre. They range from 44 to 62 cents per hundred- 
weight. 

Mr. Fenner. We have one that ranges from 40 to 62. 

Mr. MacIntyre. All right. Now, turning to that second large cus- 
tomer who paid the lower range of deliver ed prices, what is the. range 
of the net profits that you made off the : sales to th: at “customer ? 

Mr. Fenner. That is the same pe 958, to— 

Mr. MacIntyre. Yes, sir. 

Mr. Fenner. The range there, sir, is from 388 to 58 cents. 

Mr. MacIntyre. Fifty-three, isn’t it? 

Mr. Fenner. No, sir. There is a sale here I show that we realized 
58 cents. 

Mr. MacIntyre. But the range of profit on the second large cus- 
tomer is less than the range on the first, for the same period of time. 

Mr. Fenner. Well, again, in these margins have to be taken into 
consideration many things. We are speaking of margins now, not 
profit: 

Mr. MacIntyre. We are talking about the margin. That is the 
difference between the mill net and what you consider your cost to be. 

Mr. Fenner. Yes, sir. But, for example, if a customer comes in to 
us and requests that we bid on a car to be produced and shipped to him 
by next Monday, and today is, say, Thursday, we have to schedule that 
into production on a Saturday and run overtime, then we certainly 
have to figure that into our margin to take care of the overtime. 

Mr. MacIntyre. That is a part of the cost figure, isn’t it? 

Mr. Fenner. No, sir. 

Mr. MacIntyre. Well, wouldn’t that be taken care of by the varia- 


tions in the range? We are talking about ranges here and not specific 
transactions. 
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Mr. Fenner. Well, yes, sir. But the ranges might, for example— 
the high range might be just on one particular car and the low range, 
by the same token, might be on several cars where we needed a mill 
run to fill out a schedule. 

Mr. MacIntyre. But over a period of 6 months you would not 
have all these unusual situations applying only in one direction to 
one customer, and never to another customer, would you! 

Mr. Fenner. Would you repeat that ? 

Mr. MacIntyre. Will you read that, Mr. Reporter, please? 

(The reporter read the question.) 

Mr. Fenner. Actually, I do not believe it has occurred here. If 
you look at these various shipments and contracts, you will see that 
the high ranges, as a general rule, are on products that must be 
shipped in a hurry. 

Mr. MacIntyre. That is true whether it is to one customer or to 
another ? 

Mr. Fenner. That is right. 

Mr. MacInryre. So the fact that the top of one range to one 
customer is much higher than to another customer is not determined 
necessarily by those unusual circumstances, is it ? 

Mr. Fenner. Well, it is in that the larger customer you are speak- 
ing of bought basis a long-term contract, and we didn’t have this 
problem of having to go overtime. Our scheduling was a simple 
matter. 

Mr. MacIntyre. Well, let’s take another customer. Maybe he is 
not so large. 

Let us take a second customer on the third page of the tabulation. 

Mr. Fenner. Yes. sir. 

Mr. MacIntyre. What is the range for the second half of 1958 in 
the way of net profits on the sales to that customer ? 

Mr. Fenner. It ranges from 56 cents to 61 cents. 

Mr. MacInryre. A hundredweight? 

Mr. Fenner. That is right, sir. 

Mr. MacIntyre. And that is quite different from the range of 
buying on other customers, large or small, isn’t it? 

Mr. Fenner. Yes, I would say so, sir. 

Mr. MacIntyre. Looking to the range on that same customer 
for the first half of 1958, do you find that range to be about 55 to 66 
cents a hundred on net profit ? 

Mr. Fenner. The first half of 1958 ? 

Mr. MacInryre. The first half of 1958. 

Mr. Fenner. On my—there only appears two sales. One with a 
range where the margin was 55, the other 56 ? 

Mr. MacInryre. Sixty-six, isn’t it? 

Mr. Fenner. Fifty-six, sir. 

Mr. MacInryre. I don’t have the sheet before me, but I made a 
note from it, and I have it down as 66. 

Mr. Fenner. No, it was 56, sir. 

Mr. MacIntyre. But that is about as high as any range applicable 
to anybody, isn’t it? 

Mr. Fenner. I would say that that would be—— 

Mr. MacIntyre. Those two customers are both relatively small 
compared with the other large customer we were talking about, when 
measured in terms of quantities they were buying from you. 
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Mr. Fenner. In the quantities they were purchasing from us, I 
would say you are correct. 

Mr. MacIntyre. Well, let me ask you this question. How do you 
justify the differences in the prices at which you make your sales, and 
which result in these great differences in net profit ? 

Mr. Fenner. Well, again, I would like to say this range is not net 
profit, in that there are so many factors that have to be taken into 
consideration every time I made a bid. 

Mr. Macinryre. Well, that is the difference between your cost and 
what your mill net return is as you figured it on that record of the 
company, isn’t it ? 

Mr. Fenner. Well, our standard costs; yes, sir, and it is a projected 
standard cost—overtime, et cetera, that I mentioned before, is not 
into these cost figures. 

Mr. MacIntyre. But when you determined these profits that are 
shown here, you did that at the time you took the order, didn’t you? 

Mr. Fenner. That is right. 

Mr. MacIntyre. And you did it in the same way for each and every 
customer—that is, without knowing whether you were going to have 
an overtime in the future in the filling of that order or not, isn’t that 
correct ? 

Mr. Fenner. No,sir. If they came in for, say, shipment in 3 days 
or 4 days, and we were scheduled for 5 days a week, 24 hours a day, 
this particular system, we knew the minute they came in with a bid 
like that, I knew we were going to have to run Saturday and get it out. 
These people, when they want merchandise, they want it there at a 
certain date, because they have scheduled their production. 

Mr. MacIntyre. Well, as you look back over those mill net profits, 
~ will find some of them to be the smallest on a single order. Mr. 

enner, will you explain to the committee why it is that you figured 
out a single order at such a low profit ? 

Mr. Fenner. Well, sir, as I explained previously, rather than shut 
the mill down, we can afford to take a smaller margin. And, appar- 
ently, at that time we needed running time on the mill. 

Mr. MacIntyre. Even tothe tune of one carload ? 

Mr. Fenner. Yes, sir; one carload. It is my job, sir, to get busi- 
ness, and get it at a reasonable margin of profit. 

Mr. MacIntyre. And that is true even though these one-car orders 
came in from some of your largest customers ? 

Mr. Fenner. Yes, sir; we had to service them. I had to be com- 

etitive. 

Mr. MacIntyre. Will you explain what you mean by that? 

Mr. Fenner. Well, sir, as you are working with accounts in any 
type of business, where it is good business you can get the feel of about 
what the going market price is. I think you will all agree that if 
you lose business you know youaretoo high. And if you need business, 
and you have lost your last contract or order, then if you want that 
business, you are going to have to lower your price. 

Mr. MacIntyre. But you have testified you didn’t know what the 
prices of any of your competitors were. 

Mr. Fenner. Well, I knew by the previous order that I was appar- 
ently too high, and so I lowered my price to get the next order. 

Mr. Brown. Mr. Fenner, let me see if I get the picture on that. 
You told us earlier that Quaker has about 75 percent of the total 
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»ackaged rolled oats business. And about 10 or 15 years ago, oat flour 
yecame important. One company started making a ready-to-eat cereal 
out of oats. Wasn’t that about the first time it became important ? 

Mr. Fenner. Well, it didn’t become important to us at that time. 

Mr. Brown. It became important in the industry ¢ 

Mr. Fenner. Yes; it was taking business away from other com- 
peting dry cereals as well as ready-to-eat cereals. 

Mr. Brown. And you people dominated the oat business, and you 
wanted to get your share of the oat-flour business, is that a fair state- 
ment ? 

Mr. Fenner. Yes;I wouldsayso. However, we didn’t realize there 
was such a market for oat flour, in that the ready-to-eat cereal you are 
speaking of, the flour used in that was manufactured by the company 
that was producing the product. When we did realize such a large 
quantity of oat flour was going into these other areas, we saw that 
other companies were coming out with ready-to-eat cereals, we felt 
we were in a position to supply more economically than anyone else. 

Mr. Brown. And ever since, oat flour has become a more and more 
important item ? 

Mr. Fenner. It has to our operation, yes, sir, in the last few years. 

= Brown. There is more of it being used today than 15 or 10 years 

0% 

"ae. Fenner. I would say so; yes, sir. 

Mr. Brown. Now that is sold on an industrial account bulk basis? 
It is a bulk item, isn’t it? 

Mr. Fenner. Right. 

Mr. Brown. Now would you say that your sales of oat flour and 

our bulk items are about a third of what your packaged rolled oats 
Salven is today ? 

Mr. Fenner. No, sir; I would hardly say that at all, sir. 

Mr. Brown. Well, what percent would you say it is? 

Mr. Fenner. Not knowing the volume of packaged goods we ship, 
being in this industrial area, I could not hazard a guess. It is a frac- 
tion, I would say. 

Mr. Brown. Well, by a fraction, you don’t mean to imply that it 
is one-half of 1 percent or something like that? It is a pretty sizable 
amount of business, isn’t it ? 

Mr. Fenner. It has grown to where it is, certainly 

Mr. Brown. It is a multi-million-dollar business, isn’t it ? 

Mr. Fenner. Well, I don’t know that you could call the sale of oat 
flour within our company a multi-million-dollar business. 

Mr. Brown. (Quaker Oats does about $300 million worth of business. 
Is that right? 

Mr. Fenner. Yes, sir. 

Mr. Brown. Anything you would handle would be a multi-million- 
dollar business, wouldn’t it ? 

Mr. Fenner. Not necessarily. 

Mr. Brown. At any rate, it is worth handling? 

Mr. Fenner. Well, I thought so, and so apparently our manage- 
ment did when they asked me to take the job of developing that busi- 
ness. 

Mr. Brown. That is fine. Now you have told us that these baby 
food people are important users of oat flour. . 
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Mr. Fenner. Yes, sir. 

Mr. Brown. Now in getting this business, you said that you are in 
the business to get business, and that is what everybody is in busi- 
ness for, and your job is to get the business. In this industrial end of 
it, the price can be just about anything at a given time on a given 
day, can it not? 

Mr. Fenner. Yes, sir. 

Mr. Brown. It can vary all over the lot. We have seen that. Now 
counsel pointed out we can’t use these names, but we can show where, 
by your method of bookkeeping, you show that you make a certain 
gross margin, as you call it? 

Mr. Fenner. Right, sir. 

Mr. Brown. Markup, on each one of these sales. Now your cus- 
tomer No. 1, who is smaller, seems to be paying you a price that gives 
you 45 to 60 cents margin, is that correct ? 

Mr. Fenner. Over a period of from 1957 until the end of 1958, it 
would range that way; yes, sir. 

Mr. Brown. But for a bigger customer, one of these big baby food 
accounts, you have cut the price down to where you just make about 
38 cents or 40 cents or less, is that right ? 

Mr. Fenner. No, sir. I would say it would run closer to 50 cents, 
53 cents. 

Mr. Brown. What is that? 

Mr. Fenner. I say it would run considerably lower than that. It 
would run in the neighborhood between 50 and 58 cents. 

Mr. Brown. Wait a minute. The biggest customer ? 

Mr. Fenner. Yes, sir. 

Mr. Brown. Well, now, you just agreed and told us awhile ago 
that the margin was 38 to 58 cents. 

Mr. Fenner. You are speaking of ranges. 

Mr. Brown. Well, did you ever make a price to any baby food 
account where you just made 38 cents on it? 

Mr. Fenner. For one car possibly, yes, sir, or possibly for a contract, 
depending on what the contract was. But when you got from a 
range, the low range to a high range, the low range might have been 
on one car, and the high range eet have been on a contract, the 
middle range might have been on the bulk of the business. 

Mr. Brown. Let’s just compare customers. To one you sold at a 
price where you wanted to make 45 cents. That is the lowest you 
sold it to them? 

Mr. Fenner. I can best answer that by saying I wanted to make as 
much as I could make from any customer I was aang to, sir. 

Mr. Brown. You also wanted to get the business? 

Mr. Fenner. Yes, sir. 

Mr. Brown. And the big boys use more of it than the little boys, 
don’t they? They are better prospects, aren’t they? Let’s get it 
out on the table. 

Mr. Fenner. Sometimes they are, sometimes they are not. 

Mr. Brown. But generally they will use more of it? And if you 
are going to make a lower price to anybody, you want to do it where 
it is going to dosome good. You are like anybody else in the business. 
Isn’t that a fair statement, Mr. Fenner? 
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Mr. Fenner. Well, I can best say I tried to get all the business 
I could, and, at the same time get all the margin I could from any 
and all customers. 

Mr. Brown. All right. Now, what we cannot understand is why, 
in one instance, to a big account, you are willing to take a price 
where you just made 38 cents, but we can’t find where you were willing 
to take that little with any of these smaller accounts ? 

Mr. Fenner. That is one shipment you are speaking of, one 600- 
sack order. We in all probability needed that car to finish out a 
day’s run, or some such thing. 

Mr. Brown. Well, did you ever in that period run into a situation 
where you got a request for a bid from one of these smaller boys where 

ou just had to finish out a run and gave them an advantage of a 
lowes price? 

Mr. Fenner. I think I could point out a case like that, where this 
customer you are speaking of got a better price than the other cus- 
tomers you are speaking of. 

Mr. Moore. Well, point it out. 

Mr. Fenner. All right. Just a minute, sir. 

Here is acase. If you look at page 1—August 15, 1958, our margin 
from that account was 48 cents. 

Mr. Brown. We are talking about 38 cents. 

Mr. Fenner. If you look at the top of that page. There is a case, 
July 17, 1957, where it was 31 cents. 

Mr. Brown. My figures show 46. 

Mr. Moore. What page is that? 

Mr. Brown. How many bags were involved in that order? 

Mr. Fenner. That was one-car order. 

Mr. Brown. All right. Now, in the same month of July, with 
some of these other accounts, what margin did you take on the sale 
of June 1957 to this biggest company ? 

Mr. Fenner. Well, sir, that was 34 cents. 

Mr. Brown. So it was less—— 

Mr. Fenner. It was more. The first margin I spoke of was 31. 

Mr. Brown. How many bags were involved in that ? 

Mr. Fenner. Well, that was a contract, sir, for 8,000 bags. 

Mr. Brown. Are you saying to us, Mr. Fenner, that on rare occa- 
sional exceptions you have taken smaller margins to some of these 
smaller accounts, but to the big ones it is a contract proposition ? 

Mr. Fenner. No, sir. I am saying no such thing. I am saying 
that it was up to me to determine what margin should be made on 
these sales, how badly we needed the business. I am saying at that 
particular time we could afford to take the business at 31 cents, we 
felt that was sufficient margin. We had to go in, I felt, at that time, 
at a 31-cent margin in order to get the business. 

Mr. Brown. Well, let me put it this way. Is there anything in 
your method of doing business that would keep you from just making 
a special price to a big potential buyer ? 

Mr. Fenner. I would not discriminate among my customers, sir. 
I could not afford to. 

Mr. Brown. You have not discriminated ? 

Mr. Fenner. I say I do not discriminate, sir. 

Mr. Brown. In other words, if two companies called in the same 
week to buy roughly the same product, you make the same price? 
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Mr. Fenner. It would depend on these varying circumstances such 
as delivery dates, et cetera. 

Mr. Brown. And the circumstances can vary from day to day and 
hour to hour? 

Mr. Fenner. Yes, sir. It can, depend—if one customer, for ex- 
ample, would call me Monday morning and give me a contract for 
enough business to run out the entire next week’s run, I could not 
take business. By the same token, if another customer called me 
an hour later and I had Saturday and Sunday open, I would have to 
take business at a higher margin to take care of that overtime. 

Mr. Brown. Well, now, the record is getting confused here because 
you have the figures and we don’t. Maybe we better change around 
and get some of the figures here. Could you give us that margin 
sheet there just a second ? 

Mr. Fenner. Well, sir, it is the only one I have. 

Mr. Brown. That isfine. We will give it right back to you. 

Now, customer No. 1 is a small account—and you can trust me, Mr. 
Fenner, to read these accurately. The range in the margin, the mark- 
up, in the sales you made to this account went 31, 51, 41, 44, 47, 46, 46, 
44, 44, 41, 45, 40, 41, 50, 52, 62, 56, 48, 48, 40, 49, 46. Now, those were 
all relatively small amounts—600 to 1,000 bags, with the exception of 
one at 3,000. 

Mr. Fenner. That was over a period of a year and a half, sir. 

Mr. Brown. That is right. 

Now, starting from the same period— 

Mr. Fenner. Pardon me, sir, if you will also note, those, as you will 
see, as a general rule, were orders that we had to ship in somewhat 
of a hurry. 

Mr. Brown. Well, here is 6 months. 

Mr. Fenner. Yes, sir; those are on the larger ones. 

Mr. Brown. Now, on that large purchase, where you had 6 months, 
let the record show that you made 48 cents margin, on that customer 
No. 1. Now, on a bigger customer, you made 53 cents markup, right? 

Mr. Fenner. Yes, sir. 

Mr. Brown. On 180 days. Now, up here where you just had 13 
days to ship you made 88 cents. 

Mr. Fenner. Yes, sir. In all probability we needed business to 
fill a mill run, sir. 

Mr. Brown. And you didn’t get involved in any overtime? 

Mr. Fenner. That is right. 

Mr. Brown. Now, here is one for 39 cents where it is a pretty big 
order, over 3,000 bags. 

Mr. Fenner. Where is this, sir? 

Mr. Brown. In April 1958. 

Mr. Fenner. Which page? 

Mr. Brown. Page 2. You just had 17 days to get that order 
together ? 

Mr. Fenner. That ts right, sir. 

Mr. Brown. Now, I notice as a general rule on this other account, 
this bigger one, the realization, that is the markup would be 34, 17, 
18, 24, ‘26, 92, 19, 36, 37, 39, 44, 41, 46, 42, 39, 44—it varies all over the 
lot. But those figur es are a lot lower than for that smaller customer, 
aren’t they ? Asa general rule. 
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Mr. Fenner. Well, sir, I don’t know what you are trying to get at 
here. If you would ask me a direct question, I aur be. happy to 
answer it. 

Mr. Brown. The direct question is this. Is it not true, from these 
tabulations, that you have sold oat flour, during the period of the 

tabulations, at a price where you realized a lower markup, generally to 
the biggest account, than you did to the smaller that we named ? 

Mr. Fenner. W ell, the biggest account, of course, bought more. 
Naturally, there are factors in that— ‘oenerally” ’ covers so much ter- 
ritory. I would say, sir, I believe you are trying to get me to say that 
I was discriminating between accounts. I was not. 

Mr. Brown. Well, now, whether you were doing it or not, the net 
effect was the same, wasn’t it? The price was different? In one in- 
stance it was generally lower than it was in the other account. 

Mr. Fenner. I would like to point out, sir, that until 1958, all of 
the first accounts business you were speaking of was merely carload 
orders for quick shipment. After we got into—onto a contract 
basis with these people, and we had offered to do it previously, in order 
for them to take : ae vantage of various market factors, you will see 
that these margins run about the same. 

Mr. Brown. About the same? Here is a contract price, big orders 
to the biggest account, 50.000 bags, where you took a margin of just 
31 cents, and the biggest contract order on the smaller accounts is 3,000 
bags, and you wanted a margin of 48 cents on those. 

Mr. Fenner. By the same token, at that same time, you will see a 
contract for 50,000 bags with the largest account of 53 cents, and you 
will see a contract with the smaller account for 48 cents. 

Mr. Brown There is a difference, isn’t there ? 

Mr. Fenner. In that particular instance, the smaller account ap- 
parently got 

Mr. Brown. Let’s not pick at straws here. Generally, if you aver- 
aged up all these realized margins of the biggest account, wouldn’t it 
average lower than the average of the smaller accounts? 

Mr. Fenner. If you took total volume of these two accounts, and 
I am not an accountant, I don’t know how you would do it, but to 
strike an average, I would say that they both, over the long pull, on 
total volume, got it about for the same price. 

Mr. Brown. We won't take the time to do it ri ight now, but with 
the permission of the gentleman from West Virginia, we will have 
the staff average these, and we will just insert in the record at this 
point the average realized markup for the smaller account 

Mr. Fenner. Yes, sir. You will, however, take into consideration 
total volume of both ? 

Mr. Brown. All right. 

Now, let us get into that. Do you have a standard discount policy 
for volume? 

Mr. Fenner. No, sir. 

Mr. Brown. In other words, it is just whatever price you want to 
make that day; right? 

Mr. Fenner. This is a bid business, sir. They come to us. They 
wire us or call us and ask us to bid on a certain quantity of merchan- 


dise, just like the Government does. We figure a bid and we make our 
id. 
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Mr. Brown. Does anybody in the industrial oat field mail out or 
wire at any time a going price for oat flour. 

Mr. Fenner. Well, at times we have been asked to mail postcards 
out on a given date so they could follow market fluctuations. When 
we have done that, I have ‘told the account that this is not the actual 
price of oat flour, because it is impossible to give you an actual price 
on oat flour, not knowi ing these other factors T have mentioned; how- 
ever, if you ‘want this asa guide as to market variations during a crop 
er or a fiscal or a current year, calendar year, I mean, we will be 

appy to give you that type of a thing. And we have done it. How- 
ever, I have never made a sale off of one of those particular postcards. 

Mr. Brown. In other words, there is no such thing as an established 
price in this field? 

Mr. Fenner. Not with our company, sir. 

Mr. Brown. Not with your company ? 

Mr. Fenner. Since this is bid business, I don’t know of any busi- 
ness that is operated on a bid basis where there is an established price. 

Mr. Brown. Now, you made quite a point in your original statement 
about the different specifications on oat flour 

Mr. Fenner. Yes, sir. 

Mr. Brown. As a justification for these price variations. Now, let’s 
refer to thesa same two companies. Does company No. 1, the smaller 
company, have specifications on its oat flour that materially differ 
from the specifications of company No. 2, the bigger company ? 

Mr. Fenner. Well, sir, 1 would say that the specifications on com- 
pany No. 1’s oat flour are somewhat tighter. 

Mr. Brown. Somewhat tighter than the biggest company ? 

Mr. Fenner. Yes, sir. 

Mr. Brown. In what respect ? 

Mr. Fenner. Well, there is a differential in most every factor. 
There is a differential in the fiber, the moisture, the protein, and the 
fat. The only two factors—the only one factor that is identical is the 
grind. 

Mr. Brown, All right. 

Mr. Moore. May I ask in there—are both of these companies in 
business, and they both produce the same independent product ? 

Mr. Fenner. Yes, sir. However, I don’t know their method of 
manufacturing the end product. They may have different methods 
of manufacturing the end product. ‘There are several ways to— 

Mr. Brown. You said there is no difference in the grinds specifi- 

cation ? 

Mr. Fenner. That is right, sir. 

Mr. Brown. You said there is a difference in content. Now, that 
is in the type of oats that are bought, isn’t it? In other words, the 
type of oats that are used for the grind? 

Mr. Fenner. I would say you are—— 

Mr. Brown. And a tighter specification could mean you could have 
some extra laboratory work in checking the purchase, or might have 
a little more trouble getting the particular kind of oats. But you 
folks handle an awful lot of oats; you have got all kinds. 

Mr. Fenner. That is right, sir. 

Mr. Brown. So mater ially it wouldn’t be much different, would it? 

Mr. Fenner. Well, for one thing, for example, moisture. If we 
can ship an oat flour of, say, a maximum moisture content of 14 per- 
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cent as against to another customer on oat flour with a maximum 
moisture content of 10 percent, there is 4 percent that we pick up in 
water that doesn’t cost us a dime. 

Mr. Brown. And you say that the company that is the biggest will 
let you ship the oats at 14 percent 

Mr. Fenner. Sir, I would much prefer, if you desire specifications, 
that you get them from the companies involved, because I believe 
they were given to me on a confidential basis, and are given to all 
suppliers on that same basis. I wouldn’t divulge to one company what 
the other company’s specifications were, and I don’t feel I should here. 

Mr. Brown. We don’t want you to reveal any trade secrets of any 
kind, 

Now, I wonder, with your permission, if we could keep this for 
the committee’s reference only, and we will return it when we have 
finished these hearings ¢ 

Mr. Otsen. We would like to ask that that not be reproduced. You 
can well understand that this is very confidential information. The 
cost figures, and these margins over standard cost, which don’t take 
into consideration the other variations that Mr. Fenner has spoken of, 
can well be very misleading to people who look at it and don’t under- 
stand the background of it. These are standard cost, average cost 
figures, and they do not apply to any particular production lot. 

Mr. Brown. We understand. But you have no objection 

Mr. Otsen. May we have it before we leave this afternoon ? 

Mr. Brown. No. We can give it to you tomorrow. As soon as we 
can average these. As soon as we get the full story. All we want 
to know is just the truth about this whole situation. 

Mr. Moorr. May I inquire—you want to average these as to cus- 
tomers ? 

Mr. Brown. Yes. 

Mr. Moors. And compare as between customers the average ? 

Mr. Brown. Yes. 

Mr. Moore. Could they not furnish us that information, without 
surrendering the confidential material they have here? 

Could you furnish us the average—and whether or not, of course, 
that would meet the requirement of the staff I don’t know. 

But we have asked these people to come here, and then taken confi- 
dential material—I wonder whether we are right in keeping it a week 
or so. If it ever gets out, I think it might be a damaging thing. 

Mr. Brown. It is not going to get out, I can guarantee you. 

Mr, Oxsen. I think you can understand why we don’t like to have 
cost figures floating around anyplace. 

Mr. Brown. Let me see if we can’t get these averaged very quickly, 
and we will give it back to you just as soon as we can, here this 
afternoon. 

Now, Mr. Fenner, referring again to this company, this big one, are 
you doing more business with them now than you did 5 years ago? 

Mr. Fenner. You mean right at the present moment 4 

Mr. Brown. Well, let’s say in 1957-58. 

Mr. Fenner. Yes; we are doing more business with them than we 
did. Of course, I want to impress you with the fact that we were 
not even in this industrial area in any consequence until 1956, I be- 
lieve it was. 
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Mr. Brown. 1956? 

Mr. Fenner. Yes, sir. 

Mr. Brown. Well, in 1958 did you do more business with them than 
you did in 1957? 

Mr. Fenner. Yes, sir; I believe we have been doing more business 
with the majority of our customers than we were prior to that. 

Mr. Brown. Could you give the committee any indication as to the 
volume done in 1958 and 1957 with them? That is, 50 percent in- 
crease in volume ? 

Mr. Fenner. I don’t know that I have that information with me. 
Did you want an approximate tabulation by firms we are doing busi- 
ness with, or total oat flour business ? 

Mr. Brown. No; let’s just stick with this customer, this one we have 
been referring to—you know, on page 2 and page 3 of your tabula- 
tion. How did the volume compare, percentagewise in 1958 

Mr. Fenner. As against 1957? 

Mr. Brown. As against 1957. 

Mr. Fenner. We had an approximate 10-percent increase, I would 
say. 

Mr. Brown. 10 percent increase? 

Mr. Fenner. Yes, sir. 

Mr. Brown. How did 1957 compare with 1956 ? 

Mr. Fenner. I don’t have the 1956 figures. 

Incidentally, I might mention we had, with the other companies 
mentioned, a considerable increase, too. 

Mr. Brown. With all of that type of account ? 

Mr. Fenner. Generally speaking, yes. 

Mr. Moore. I would like to ask you one question, Mr. Fenner. Has 
your company, in the distribution, which is your responsibility— 
which I assume is the oat flour division of the company: 

Mr. Fenner. It was until just recently. I have been transferred 
into the other area. 

Mr. Moore. But for the period of time that we are talking about 
it was your responsibility ? 

Mr. Fenner. Yes, sir. 

Mr. Moore. Has any agent, commission, factfinding group, or any 
executive body of the Government come in and investigated your 
pricing techniques and the methods of pricing oat flour? 

Mr. Fenner. I think Mr. Olsen is better qualified to answer that. 

Mr. Orsen. Only the representatives of this committee. 

Mr. Moore. No member of the FTC or any other agency at all has 
come in during that period of time? 

What period of time is that we are talking about now ? 

Mr. Fenner. It would be from 1956, 1957—those 3 years, I would 
say. 

Mr. Moore. And only the representatives of this committee of Con- 
gress have inquired as to your pricing techniques, or the manner which 
you arrive at the price your oat flour will bring to any particular 
customer ? 

Mr. Onsen. Yes, sir. 

Mr. Fenner. I would like to add, sir, that this whole method of 
bid is historical within the milling industry, wheat flour, and every 
type of flour to industrial accounts is handled in somewhat the same 








manner. 
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Mr. Moore. Now, this is exclusively a bid operation ? 

Mr. Fenner. Yes. 

Mr. Moore. In other words, at no time during the period that you 
have had the responsibility of heading this division in the Quaker 
Oats Co., did you ever say to X company, “I would like to have your 
business, I will give you the oat flour at such-and-such a price in order 
to obtain that business ?” 

Mr. Fenner. Never. 

Mr. Moore. In every instance that you priced oat flour to any one 
customer, was it on an Invitation to bid on a number of factors? 

Mr. Fenner. As a general rule, 1 would say it was on an invitation 
to bid. There have been invitations—I have seen opportune times 
within the market, fluctuations, where I would call an account and 
say, “I feel that now is the time to get some covers on oat flour,” 
trying to help my customer. 

Mr. Moore. Under favorable conditions of the market. Would you 
also take into consideration that maybe your plant was down? 

Mr. Fenner. That is right, sir. 

Mr. Moore. Would that be one of the factors ? 

Mr. Fenner. Not on a long contract, sir. As a general rule they 
were contracts involving thousands of hundredweights where I would 
call an account and say, “Now, I believe, is a good time to cover on 
oat flour.” 

And that customer would say, “Let me get my bids out.” 

And by the same token, I think he would check with his other sup- 
pliers. 

Mr. Moors. Even though you would suggest this to him at the 
proper time, any business you may have received by that time of 
attention you were giving him would still be on a bid basis? 

Mr. Fenner. Yes, sir. In other words, I felt that if I was helping 
him, I was also helping myself, and he would then send out his bids 
to his other suppliers, and in turn whoever was low in that particular 
case—and sometimes they wouldn’t take that advice in, they would 
check with their other suppliers, and their other suppliers would 
possibly say, “Well, now we feel there is going to be a lower market.” 
That is historical. 

Mr. Moore. Have any instances occurred where you have advised 
one of your customers, either large or small, that the conditions of 
the market are such that you advise buying, and then bids have been 
sent in by you and you have failed or your company has failed to be 
the low bidder? 

Mr. Fenner. I would say that is correct, sir, that there have been 
such instances. 

Mr. Moore. I have no further questions. 

Mr. Brown. Mr. MacIntyre. 

Mr. MacInryre. In this first tabulation which has been received for 
the record, minus the names of the customers, in the next to the last 
column is listed the freight to destination. The question I have on 
that is this. The freight thus appearing has already taken into ac- 
count any milling in transit privileges and credits, hasn’t it? 

Mr. Fenner. Well, sir, I am not a traffic man. 


Mr. MacInryre. Would you put this down as the final freight rate 
that would be applicable as you understood it? 
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Mr. Fenner. Yes. 

Mr. MacIntyre. With all the other factors figured ? 

Mr. Fenner. Insofar as the movement of grain is concerned, yes, 
I would assume that is correct. 

Mr. MacIntyre. Don’t you remember a conversation that we had 
with you back about 2 months ago when you had your traffic man- 
ager with you, it was concluded at that time that these freight rates 
had taken into account milling in transit privileges and rebates? 

Mr. Fenner. As I recall, you questioned me and I said I didn’t 
know, and we brought the gentleman in, and to be quite honest, I 
don’t completely remember what was stated. I know little or nothing 
about traffic, Traffic is an awfully complicated thing. 

Mr. MacInryre. I will ask Mr. Olsen. Is it your understanding 
that the conclusion was reached that the freight rates which were 
used by Mr. Fenner in this tabulation were the final rates ? 

Mr. Ousen. By “final rates,’ you mean average transit balances; 
do you not ? 

Mr. MacInryre. Yes; after they had been taken into account. 

Mr. Ousen. That is my memory; yes. 

Mr. MacInryre. And you understood them to be the final rates on 
the shipment involved as you applied it to your tabulation, isn’t that 
correct, Mr. Fenner ? 

Mr. Fenner. Yes, sir. I secured these from my traffic depart- 
ment, and they gave me these to use in making up my bid. I would 
go nuts trying to figure out some of these traffic rates. 

Mr. Brown. We, of course, are very much interested in the develop- 
ments and trends in this industry. We have seen instance after 
instance where people have gone out of business—people who had been 
in business for years—and the whole industry seems to be getting more 
and more concentrated in fewer and fewer hands. Probably oats is 
one of the first fields where one company became completely dominant 
with 75 percent of the business. 

We have seen a few instances, several, in fact recently, where pric- 
ing is the device whereby competition is eliminated. 

Of course you know that discriminatory pricing to eliminate compe- 
tition is illegal under the antitrust laws. I personally am disturbed to 
find so much smoke and yet to learn that the FTC has been able to 
uncover so little fire out of all his smoke. And we want to get the 
record as complete as we can. 

And then I want to see the Federal Trade Commission come over 
here and tell us why they can’t police this thing, because so much is 
going on. 

Now, this is an industrial field. 

You make it sound as if oat flour is strictly a bid, but there is a 
lot of contracting in this field, isn’t there ? 

Mr. Fenner. A bid is a contract. 

Mr. Brown. And they are buying it all the time. It is just like 
getting a price on a product isn’t it? That is what it is; isn’t it? 

Mr. Fenner. Well, sir, this can’t be considered in the same sense 
as a grocery store item. 

Mr. Brown. I understand that. 
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Mr. Fenner. But historically this is the way all flours have been 
purchased by industrial accounts. The Gov ernment does it the same 
way. 

Mr. Brown. But if it results in the elimination of competition, even 
though it might result in a so-called legal operation so far as the 
Philadelphia ‘lawyers are concerned, still the end result is that the 
antitrust. laws would be just totally ineffectiv e. 

Isn’t that right, Mr. Olsen, if it results in the elimination of com- 
petition ? 

Mr. Otsen. Yes, I suppose that is true; if competition is diminished 
as a result of the practice, I suppose the policy of the antitrust laws 
would be affected. 

Mr. Moore. We are trying to find out how we can strengthen those 
laws and how we can strengthen the administration. And we are 
indeed grateful to you for coming here and giving us this factual story. 
It sounds a little bit like a Mexican bazaar type of processing opera- 
tion. 

Is that about what it is, Mr. Fenner? 

Mr. Fenner. Well, sir, I came out of our straight sales cri 
and it is an entirely different organization, it is very highly special- 
ized, and it gets very technical. It is very interesting, I will have 
to admit that. 

Mr. Brown. In the package field, though, it is sold through grocery 
stores ? 

Mr. Fenner. Yes, sir. 

Mr. Brown. You will have a pricelist in your pocket, or on your 
book ? 

Mr. Fenner. Right. 

Mr. Brown. And yous competitors will be, oh, approximately in 
that same price range ? 

a Fenner. Either that or below us; they will be somewhere in 
there. 

Mr. Brown. And you can depend on advertising, promotion and 
quality to sell the product ? 

Mr. Fenner. Yes, sir. 

Mr. Brown. But in this field you say it is a trade practice where the 
price can just be anything today and anything tomorrow; is that right? 

Mr. Fenner. Yes, sir. 

Mr. Brown. Thank you very much. 

Mr. Moors. May I ask a question, Mr. Chairman ? 

Mr. Brown. Yes. 

Mr. Moore. I know nothing about this business that we are talking 
about here today. But you have left me with the impression that this 
oat flour for industrial accounts is something that has grown a great 
deal over the past number of years. 

Am I correct ? 

‘Mr. Fenner. Yes, sir. 

Mr. Moors. Now, are there to your knoweldge any companies that 
have been in the business of supplying industrial accounts with oat 
flour that are out of business today ? 

Mr. Fenner. No, sir, not tomy knoweldge; there aren’t any. 

Mr. Moors. Do I understand also that by reason either of the at- 
tractiveness of the business, or because of the fact that it is closely 
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allied with your other businesses, that the oat flour business proved to 
have a certain attractiveness to Quaker Oats some years ago ? 

Mr. Fenner. Well, sir, we have been oat millers for years and years 
and years. As you have stated, we have been one of the biggest ones 
within the United States. 

We felt that if anybody could make oat flour, if anybody had the 
know-how to do it, then most certainly we should. We had people 
coming to us and requesting that we make a study on this. 

Mr. Moore. Now, you and your company know or have some figures 
as to what the national need for oat flour production was last year, 
don’t you, or how many bags of industrial flour were used ? 

Mr. Fenner. I am afraid we don’t, sir. The only way we could 
possibly get that would be to get it from our competitors, and we 
most certainly couldn’t do that. Or from our customers—I am sure 
they would be reluctant to give us that information. 

Mr. Moorr. Well, then, 1 cannot ask you whether or not over the 
years your percentage of the business has unreasonably increased 
while other segments of the industry have decreased in relationship 
to the general increase of the business. 

Mr. Fenner. I wouldn’t be able to answer that, sir. We know that 
the overall usage has increased; we know that our production, our 
sales of our flour, have increased, primarily because we just got into 
the business, plus the know-how we have in this area. 

Mr. Brown. I believe you gave us the increase in sale volumes in 
oat flour in 1958 over 1957 for one account. But did your total volume 
increase substantially in 1958 over 1957? 

Mr. Fenner. I would say it did. I don’t have those figures, but 
I would say it did; yes, sir. 

Mr. Brown. Thank you very much. 

The committee will now hear from Mr. James L. Cooper, of the 
National Oats Co., Cedar Rapids, Iowa. 


STATEMENT OF JAMES L. COOPER, PRESIDENT, NATIONAL OATS 
CO., CEDAR RAPIDS, IOWA 


Mr. Brown. Mr. Cooper, we want to thank you for coming all this 


distance to be with us today. And we would like to talk with you about 
the oats business. 


Mr. Coorrer. So I understand. 

Mr. Brown. Would you identify yourself for the record ? 

Mr. Cooper. I am James L. Cooper, and I am president of the 
National Oats Co., located at Cedar Rapids, Iowa. 

Mr. Brown. Mr. Cooper, how long have you been in the oats 
business ? 

Mr. Cooper. Since 1928. 

Mr. Brown. You have been in it a long time. Would you estimate 
what percentage of the total sales of packaged oats your company 
makes ? 

Mr. Coorer. I can make an estimate, and it is only that, Mr. Chair- 
man. We do not think we have enough money to take the Nealson 
index which would actually give you that figure. Most of the larger 
companies do. But we estimate we have 10 percent of the packaged 
oats business. 
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Mr. Brown. About 10 percent ? 

Mr. Coorer. About 10 percent. 

Mr. Brown. Now, where would you say you rank in the industry in 
sales ? 

Mr. Coorrr. In packaged goods, I think we are second. 

Mr. Brown. Second. 

What would you say your small competitors have—what would the 
biggest one have? 

Mr. Coorer. There again I am guessing, but I would say five. 

Mr. Brown. And that would be the company that has just been 
acquired by Corn Products? 

Mr. Cooper. Yes, sir. 

Mr. Brown. Everybody else in the field splits it up, 1 percent, or 2 
percent, or something like that, is that correct ? 

Mr. Coorer. And mostly private labels. 

Mr. Brown. Mostly private labels. 

What percent of the market would you say your biggest competitor 
has ? 

Mr. Coorrr. I would say between 70 and 80 percent, but that is not 
an authentic statement. 

Mr. Brown. He estimated 75 himself, so the figures are approxi- 
mately the same. 

How many employees do you have, Mr. Cooper ? 

Mr. Coorer. About 475. 

Mr. Brown. Nov, in the oat flour business. Has that been a good 
market for you ? 

Mr. Cooper. Very much so. 

Mr. Brown. What percent of your total volume would you estimate 
your oat flour constitutes ? 

Mr. Cooper. As of today ? 

Mr. Brown. Yes, or the last year. 

Mr. Cooper. As of today. I can’t go back a full year, Mr. Chairman. 
I would say as of today flour represents 50 percent of our business. 

Mr. Brown. Fifty percent. How long have you been in the business 
of selling flour for industrial purposes ? 

Mr. Cooper. Since 1953. 

Mr. Brown. And generally you compete for the same accounts with 
Mr. Fenner who was here just a moment ago? 

Mr. Cooper. Yes, sir. 

May I add something ? 

Mr. Brown. Yes, sir. 

Mr. Cooper. In the course of giving testimony I am going to have 
to refer to competition. You gentlemen understand that there are 
other people in the flour business. And I was under the impression 
that this same material was compiled by the other companies, so 
when I mention competition in testimony, please understand I am not 
referring particularly to the Quaker Oats Co. 

Mr. Brown. I see. Goahead. You compete with the other people 
in the field ? 

_ Mr. Coorer. We compete with everybody that processes oats, yes, 
sir. 

Mr. Brown. Well, how many companies are making oat flour? 

Mr. Cooper. There are five of us. 
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Mr. Brown. Five. Back when you first went into business, were 
there more people in the oat business than that ? 

Mr. Coorrer. We were the only ones in the oat flour business. 

Mr. Brown. Back in 1929 were there any people in the oat flour 
business ? 

Mr. Coorrer. There weren’t any in the oat flour business in 1929. 

Mr. Brown. In the packaged business, rolled oats? 

Mr. Coorrer. There were more. 

Mr. Brown. More companies? 

Mr. Cooper. One company has completely gone out of business, and 
two companies were absorbed by one of our present competitors. 

Mr. Brown. Since 1929? 

Mr. Cooper. That is correct. 

Mr. Brown. Now, you heard this discussion of pricing policies on 
the industrial oat flour. Is it just “What am I offered?” Or, “What 
is it going to take to get the business ?” 

Mr. Coorrr. That is about it, yes, sir. 

Mr. Brown. Just like a Mexican bazaar. Do you publish any price- 
list or mail out any post cards on what the price is? 

Mr. Coorer. No, sir. I might say, though, that at one time, trying 
to bring order out of chaos, we published pricelists on all bulk items, 
including oat flour, in a local newspaper, we thereby made it a matter 
of public record. But unfortunately all it did was hold an umbrella, 
and we had to discontinue the practice. 

Mr. Moore. All it did was hold what? 

Mr. Coorrer. An umbrella. 

Mr. Brown. In other words, it just gave everybody else full know!l- 
edge of what you were quoting, and kept them under it ? 

Mr. Coorrr. That is correct, sir. 

Mr. Brown. Now, have you noticed any difference in your volume 
of sales on oat flour in the last couple of years ? 

Mr. Coorrr. A year ago there was a quite substantial reduction in 
our production of oat flour. In a more recent 12-month period, how- 
ever, we have picked up another large user, and I would say that we 
have probably leveled off again from the very substantial loss that we 
suffered about a year and a half or 2 years ago. 

Mr. Brown. Now, could you give the committee some specific figures, 
or would you want to make it in percentages? What was this loss that 
you had, the volume on it? 

Mr. Coorrr. Eighteen million pounds in 1 year. 

Mr. Brown. You lost that much in sales from customers you had 
been serving ? 

Mr. Coorrr. Right. 

Mr. Brown. What do you think was responsible for that loss? 

Mr. Coorrr. Price. 

Mr. Brown. Price? 

Mr. Cooper. Yes. 

Mr. Brown. Could you describe that to the committee? Were your 
bids substantially higher than the competition ? 

Mr. Coorrer. Apparently so at the outset. 

Let me repeat that when we were enjoying that volume of busi- 
ness, others were not so interested in commercial accounts for oat 
flour. And as their interest grew, apparently—and I speak of compe- 
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tition in general now, not specifically—as their interest grew, appar- 
ently the easiest way for them to make a dent into the volume which 
suddenly appeared to them was to reduce prices, until actually prices 
quoted to this area of business at that time were below our cost of pro- 
duction, and we relinquished the business. 

Mr. Brown. It wasa price war; is that right ? 

Mr. Coorrr. Purely price only. 

Mr. Brown. Now, in that price war you lost what? Forty per- 
cent of your business ? 

Mr. Coorrr. I would say about 30 percent. 

Mr. Brown. Thirty percent. Did you try to meet the competitive 
prices offered ? 

Mr. Coorrer. After we relinquished the 18 million pounds, the prac- 
tice continued, and for a period of about 3 months we sold oat flour 
below our cost of producing it. But we decided that we had to hold 
onto the rest of our accounts. 

Mr. Brown. In other words, you got in and mixed it up with them 
and took a loss ? 

Mr. Coorrr. Right. 

Mr. Brown. Now, in your opinion—you have been in this business 
a long time—do you feel that these reductions were made to eliminate 
competition ? 

Mr. Cooper. I don’t think I could go that far, no, sir. We felt so 
at. the time, but I don’t think so now. I am certain that the top 
management of any company would not attempt to put the National 
Oats Co. out of business. I do think however that in some instances 
top management has been remiss in not acquainting the second level 
of management with what the consequences could be if the National 
Oats Co. were put out of business. 

Mr. Brown. Now, let me ask you this. Have you differentiated 
between small accounts and big accounts as to price ¢ 

Mr. Coorer. Yes, sir. We are just as guilty as the rest of them. 

Mr. Brown. Have the differentiations been marked, that is, a price 
spread of 5, 10 percent ? 

Mr. Cooper. I would say as much as the price spread you heard in 
the previous testimony, about in the same degree. 

Mr. Brown. So it has just been a general clambake ? 

Mr. Coorrr. A real dogfight. 

Mr. Brown. Do you feel that the price differentials have been in 
accordance with justifiable price differentiations ? 

Mr. Cooper. No, sir. 

Mr. Brown. They have been whatever it took to get the business? 

Mr. Coorer. Whatever the traffic would bear. 

Mr. Brown. Now, do you feel that a price differential has been of- 
fered by any of your competitors to a tremendously large account in 
order to get a bigger share of the business? 

Mr. Coorer. Well, I have no proof, so I can’t answer that, sir. I 
would assume so, but I can’t state that as a matter of fact. 

Mr. Brown. Mr. Moore. 

Mr. Moore. How long have you been president of this company, 
sir? 

Mr. Cooper. Six years. 

Mr. Moore. Previous to that, what is the history of the chief execu- 
tive officer? I mean, is this a family corporation, or what, sir? 
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Mr. Cooper. No, sir. We have some 500 stockholders. It is a cor- 
poration incorporated in the State of Illinois. No one individual 
owns more than 3 percent of the stock. 

Mr. Moore. Previous to your becoming the president, how long had 
the previous chief executive officer held the position ? 

Mr. Coorrr. He was one of the founders. 

Mr. Moore. 1928? 

Mr. Cooper. Correct. The company was organized in 1907. 

Mr. Moore. And had he been the president of the corporation from 
1928 until 6 years ago, or the time you took over? 

Mr. Coorrr. He was vice president and general manager, as I re- 
call, during the founding of the company, and his partner was presi- 
dent, and then later on became chairman of the board, and the other 
became president. It was simply a change in title, however; the 
executive responsibilities rested with the two men. 

Mr. Moore. And the one that became president is the one that you 
succeeded ? 

Mr. Coorer. That is correct. 

Mr. Moore. Do you want the record to stand here today that you 
are saying, as president of the National Oats Co., that your company 
deals in unfair price discriminations to its customers? 

Mr. Cooper. We have held for many years, since the inception of 
the legislation, that there is no difference under the Robinson-Patman 
Act between a 100-pound bag of. oat flour, a 100-pound bag of bulk 
rolled oats, and a case of packaged rolled oats that goes to the con- 
sumer and sells on the retail shelf. 

If it could be proven, or if this problem could be solved by some- 
body telling us all that we are crooked and we are all in violation of 
Robinson-Patman, I think we would bring order out of chaos, the 
industry would be better for it, and the purchasers of the product 
would be better off for it. Yes, my company has been guilty, if that 
is the premise; and I would just as soon have it go in the record. 

Mr. Brown. Mr. Cooper, « ia that line, you are saying that every- 
body else has been guilty, too? 

Mr. Cooper. Yes, sir 

Mr. Brown. You are saying that in this clambake of prices that 
everybody is getting hurt; is that your opinion ? 

Mr. Coorer. Insofar as these items are concerned, that is correct. 

Mr. Brown. Now, if the end result of this price war has the effect 
of eliminating National Oats from the industrial oat flour field, your 
business would be cut in half, wouldn’t it ? 

Mr. Cooper. It has not eliminated it, sir. 

In the course of the last year, we picked up another large user, 
and thereby we have restored our volume of business on oat flour. But 
the situation has been reduced to what we consider to be an abnormal 
volume of profit on that much business. 

Mr. Brown. And you feel it has been injurious to your company ? 

Mr. Cooper. Yes, sir; profitwise, it has. 

Mr. Brown. If you were eliminated from the field, this business 
would then be controlled by one company, wouldn’t it? 

Mr. Cooper. As far as the major capacity to produce is concerned, 
that would be true. 

Mr. Brown. So if there is going to be any competition you and one 
other have to stay in the field; is that right? 
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Mr. Cooper. I would like to think that, sir. 

Mr. Brown. Do you feel that you can compete with your biggest 
competitor in the packaged rolled oats field, in the grocery line? 

Mr. Coorrer. We have been doing it for 52 years, sir. 

Mr. Brown. But you are beginning to wonder if you can compete 
in the industrial oat flour field ; 1s that correct ? 

Mr. Coorer. We would certainly question it. 

Mr. Brown. What kind of a ruling could the Government issue 
that would straighten out this unwholesome pricing setup in this field ? 

Mr. Cooper. That might be a little too big a question fe me. That 
is out of my field. I think the Government first has to recognize that 
a bad situation exists, and then it is up to them to try om put into 
effect some remedial action that may bring some order, again, I say, 
out of chaos. 

I would be willing to repeat that I think Robinson-Patman will 
solve this situation. 

Mr. Brown. I was going to say, under the Robinson-Patman Act, 
there can’t be price differentials between the customers unless it can be 
justified on a fairly justifiable cost basis. 

Mr. Coorrer. That is how we understand it, Mr. Brown. 

Mr. Brown. Do you think that you have sold some oat flour and 
that some other people have sold some oat flour to customers on a pref- 
erential basis that can’t be justified on a cost basis ? 

Mr. Cooper. I don’t think anything over a carload can be justified. 

Mr. Brown. In other words, if a customer buys over a carload, he 
ought to get the same price everybody else gets? 

Mr. Coorer. That is what we think. 

Mr. Brown. Mr. MacIntyre. 

Mr. MacIntyre. Mr. Cooper, you were talking earlier about the 

vercentage of the rolled oats business that you though you had. I 

lieve you said 10 percent. 

Mr. Cooper. Packaged goods; yes, sir. 

Mr. MacIntyre. When that is added to the percent the largest com- 
petitor has, it brings the total of the two to between 85 and 90 percent 
of the total industry, based on the estimates that you and the preceding 
winess gave us. 

Now, I am going to ask you, Does the same percentage hold for you 
and that competitor on oat flour? 

Mr. Coorrr. No, sir; there isn’t anywhere near that disparity on 
oat flour. 

Mr. MacIntyre. Well, when the two of you are put together, would 
you consider that the two of you would have about the same percent- 
age of the total ? 

Mr. Coorrer. This question needs clarification, if you will permit 
me to do so. 

Mr. MacIntyre. All right. 

‘Mr. Coorrr. One of our competitors, who are apparently not in- 
volved in this compilation, make their own flour for use in a ready-to- 
eat oat cereal. This competitor is a very large producer. I suspect 
they produce more oat flour for their own use than either the Quaker 
Oats Co. or ourselves. 

Mr. MacIntyre. But it is not sold on the market as oat flour. 

Mr. Cooper. The overall tonnage is not offered for sale on the open 
market. 
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Mr. MacIntyre. Well, taking into account that oat flour that is 
sold on the market as oat flour, would your percentage of the total 
be about 10 percent or more ? 

Mr. Coorer. It would be more. 

Mr. MacIntyre. Well, when you add that to the total that Quaker 
has, would the two of you have as much as 85 to 90 percent of the 
total that is sold as oat flour on the market ? 

Mr. Coorrr. I think that would be a fair statement; yes, sir. 

a Macintyre. And there are three other smaller producers sell- 
ing it? 

Mr. Coorer. That is correct. 

Mr. MacInryre. They would be dividing the remaining 10 to 15 
percent ? 

Mr. Coorer. That is only the best estimate that I can make; I think 
that is very close. 

Mr. MacInryre. And there is no one of those remaining three that 
has more than 5 or 6 percent, I believe you said. 

Mr. Coorrr. That they sell on the open market ? 

Mr. MacInryre. Yes, sir. 

Mr. Coorrr. I would guess that—I would guess that to be right. 

Mr. MacInryre. That is your best judgment ? 

Mr. Coorrr. That is my best judgment; yes, sir. 

Mr. MacIntyre. Now, during the inquiry this committee made into 
the pricing of oat flour, your company was contacted and asked to 
submit data tabulating the prices at which your company had sold 
oat flour to its various customers. Do you recall that? 

Mr. Cooper. Yes, sir. 

Mr. MacInryre. And your company did supply a tabulation. 

I will ask you if you have a copy of that tabulation with you? 

Mr. Cooper. Yes, sir. 

Mr. Maclinryre. That tabulation consists of two double pages, 
doesn’t it ? 

Mr. Cooper. I have got six, sir; I have got an extra copy of what 
Ihave. 

Would you like to work from this one? 

Mr. MacInryre. If you please. 

The tabulation that you have just supplied us shows the date of 
the sale, the name of the customer, the quantity, the delivery time, 
the selling price, the freight charged and the selling price charged 
basis. 

Mr. Coorer. Chicago basis, sir. 

Mr. MacIntyre. Chicago basis. 

Mr. Coorrr. Right. 

Mr. MacIntyre. And the cost, Chicago basis. 

Will you explain the selling price. Is that delivered, or the mill 

rice? 
, Mr. Coorrr. Well, you add the freight charge to the Chicago basic 
price in order to get the delivered price. 

Mr. MacIntyre. It takes, then, the freight charge plus the selling 
price, Chicago basis, to make up the selling price? 

Mr. Coorer. That is correct. If you will notice, the freight charge 
and the selling price, Chicago, added together, is the same as the 
delivered selling price. 
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Mr. MacIntyre. So the selling price is a delivered price based on 
the Chicago base price plus the freight charge applicable 
Mr. Cooper. That is right. 
Mr. MacIntyre. And then what about the column entitled, “Cost— 
Chicago basis,” would you explain that ¢ 
Mr. Coorer. That is our actual cost of producing the product, and 
taking in the balance of the freight due to Chicago, which is the in- 
transit milling privilege you get when milling in transit. 
Mr. MacInryre. So the difference between that and the selling price 
is whatever you make in profit ? 
Mr. Coorer. That is right. 
Mr. MacInryre. Mr. Chairman, I move that this tabulation be re- 
ceived for the record, but with the understanding that in publicizing 
the destination of 


it it will not show either the name of the customer. 


the shipment, or the mill. 
Mr. Moore. May I inquire of you, Mr. Cooper, whether the data 
sheet which we have before us contains any confidential information 


of your company that you would not want disclosed ? 


Mr. Coorrr. We would not want the names of the customers dis- 


closed. 


Other than that you can have the whole thing. 


Mr. MacIntyre. What about the costs on the C hicago basis? 
Mr. Cooper. Iam willing to let you have those costs. 
Mr. Moore. You underst and, of course, that this material, except 


for the company’s name, will be printed in the record. 


Mr. Coorver. Yes, sir. 
(The tabulation referred to follows 3 


National Oats Co. oat flour sales, July 1, 1957, to July 1, 1958 





Customer and date 


| 





Customer 1: 


Customer 2: 
i Fy: 
Jan. 24, 1958 ...-- | 


Quantity Delivery time Selling price 
of sale 
May 5, 1958_.---- 4,800 sacks...........- May 26 to June 2__._..__-- | $4.6814____- 
11 cars (6,600 — _.| January through March_.___| $5.12 


Customer 3: 
July 3, 1957..... 
July 12, 1957-..-..- 
July 22, 1957 ss 
July 29, 1957_..---] 
Aug. 2, 1957_.-.-- 
Aug. 13, 1957. ---- 
Aug. 22, 1957_-.-- 
Sept. 5, 1957_-- 
Sept. 19, 1957_-. 
Oct. 4, 1957-__- 
Oct. 15, 1957-- 
Oct. 22, 1957 
Oct. 28, 1957- 
Nov. 7 1987... 
Do * 

Nov. 18, 1957- 
Dec. 4, 1957_-..--| 
Dec. 18, 1957 1_- 

. (ee eee 





8,400 sacks_-._- 


1,200 sacks 

1,200 sacks_ _-- eae 
ae OOOME. « oo23550283 
1,200 sacks. ........-- 
1.200 eacks. ...-<--- 
RO: 5 ks cc cue 
oa ee e> se ideee 





1,200 snake SS a ahaa 
GE. 2555-0 
1/300 ee a 
J | eee 
1,200 sacks cs bb 
ho eee 
1,800 sacks___- 

3,000 sacks_ __ - 

3 cars ‘ : 
3,000 sacks. ........... 





1,200 sacks. 





See footnotes at end of table. 


March through June__ 


Bt ND EE Sc esencuddac ae anki 


By July 19_. 


By Aug. 5 Romadlet ee aktae 


By Aug. 12__..... 
DY nee H........- 
ey Awe O......-% 
By Sept. 13_...--- 


| By Sept. 27. -..... 


By Oct. 10_- ; 

ey COG Fe. x os nsscens 
By Oct. 30_----- 
By Nov. 8.....--- 


Arrive Nov. 15__-______- 


Arrive Nov. 21 

Arrive Nov. 26__-_-_- 
Arrive Dec. 6____. 
Arrive Dec. 26_-__- 
Arrive Feb. 3____- 
Arrive Jan. 23- : 


Arrive Feb. 3. ............ 


Arrive Feb. 5 





| $5.1214 


$4.98 (12 cars), 


$4.87) (2 cars). 


) 
GOs 2... 
$6.05. ..cs 
$4.98____ 
$4.98. 

$4.90 z 
$4.90. ___ 
$4.90____ 
$4.90____ 

ae 

$5_ 

$5_.. 

$5.05. ___ 
$5.05____ 
$5.05... _. 
$5.1214_ __- 
$5. 12 le 

$4.86} 6 2 

(2 cars), 
$5. 10 (1 car), 


$5.05 (3 cars). 


$4.99 


...-} $4.80 
Bees FOR. WE. x nc canccenns 


$4.77 (1 car), 


$4.80 (6 cars), 
irs), 


$4.85 (2 c: 
$5.03 (1 car). 


| Freight 
| charge 


| 

| $0. 2814 
} , 21% 
| .23% 


. 29% 
. 291 
. 29} 
. 291 
. 29% 
. 291 
. 29! 
. 29% 
. 30% 
| .30%4 
| .30% 
- 30% 
. 30% 
. 3044 
. 30% 
. 30% 
| - 30% 
- 30% 
| .30% 


30% 
30% 
.30% 
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National Oats Co. oat flour sales, July 1, 1957, to July 1, 1958— 





Customer and date 
of sale 


Customer 3—Con. 
Feb. 14, 1958-_- -.- 
Feb. 19, 1958 

SPER 2 tae 
Feb. 20, 1958 _- - -- 
Feb. 24, 1958 


| rn 
Mar. 13, 1958 !___- 


Mar. 18, 1958_---- 
Rae ii 


Apr. 10, 1958... 
Do.!_ 
Apr. 18, 1958 1___ 


Apr. 28, 1958 1__-. 


er 
May 2, 1958__ 
Do. 1 


May 9, 1958._____| 


SPOS. cacmaces 


Do.!. 


June 4, 1958 


BOF Sh naawnan 


1958 1... 
1958 #._.- 


June 5, 

June 12, 
Do 
Do.! 


June 19, 1958... ae 


Do.!__ 

June 30, 1958. 
Customer 4: 

July 26, 1957 

Aug. 22, 1957 

7 3, 1957 


_ ERG 
Sept. 18, 1957 
Oct. 11, 1957 
Dec. 3, 1957 
Feb. 6, 1958 
Apr. 30, 1958 


May 13, 1958_____| 


June 3, 1958 
Customer 5: 
Nov. 25, 1957___-- 


Dec. 27, 1057... 
Dec. 31, 1957 


SMALL BUSINESS 





| 400 sacks __- 





| 1,200 sacks (50's) 


Feb. 13, 1958. _ ___| 
Mar. 7, 1958____--| 


May 6, 1958 


Quantity 


DAT BOER 5 csgn 6acnsn 
Ren ce cueccnen 
ea 


Ser eNOne....~csecn cee 
1.000 eseks..........- 

i 
SIO GOONS... << c0cs.s. 


Tee Meee ook tlc 
RIE MEE no cenane ns 


| Dee GGOne. 5 5.5025 


PE Pies tnttceeninn-a 
SR ain cae a etetees 


PON... 


1,200 sacks 
4 cars 


tf. es 
DR edicnindiganese 


i UGE: o6.5-..0-> 
SO att ait ecesetetiaceteaeictaed 
DO GROES ... cig cn csaws 


WR ce acicuiatdasnes 


De dun knndgoneeminn 
ite OES... 150 
SN ici awaroccie 
WOR SNOB. = 6c ce ceennt 


Lae ees... .....-.--- 
SP ONOES, nos cucc cic 


| Poe aeons... <<... 


ROMER, oc cn sccdeu 
400 sacks ____- 


3,600 sacks (50’s) _---_- 
1,200 sacks (50’s) 


1,200 sacks (50's) - - 
6,000 sacks (50's) 


| 1,200 sacks (50’s) 
See footnotes at end of table. 





MTPINE CUS Os 5 5 econ cce cue $4.80 (4 cars), 
$4.75 (2 cars). 
Arrive June 18...-----.--.-- $5.01 (1 car), 
$4.95 (1 car). 
Go ec sae a seiacntemotbaaey | $4.80 (3 cars), 
$4.74 (1 car). 
Azvive June 11. ............- Ecc acnass 
Arrive sme Zi.............-.<- 3 3 culenus en 
Asrive dune 7...........<...«. a) ares 
Arrive Jnne 28. .....-....--- I :a do wiwiidioges 
AMV SOUS Ol. «2.2 cin cneuny NS cca ctans 
Arivesaey 1......0..-ccnn< $4.69__ 
Assive duly 10... ....-<0-s. $4.85__ 
i | ne $4.60 
ATIVE BOs. BO... scscur $4.75- 
Aa | eh Re ee $4.60_ 
I celal cae anne cin esti $4.60 
cae a $4.60 
Arrive by Oct. 18. .......... $4.60 
See BES 50 cites 
PE scot iinnncwctaned aa casntee~ 
er $4.75 
PG OB. nan oi snivinns $4.65 
Arrive May TW. ............. $4.65 
Aavive June Ti... .......<<.26] $4.65. __- 
Arrive Nov. 14, 28, and Dec. $5.14 
12. | 
Arrive Jen. 11... ...........] 9.2. 
BSG0O FON TO on ccc ccnny | $5.29 
Arrive Feb. 21 ..| $5.19 
Arrive March-April | $5.08 J 
Arrive June §_____-.-.----.-| $5.0244¢ 


Arrive 


| Arrive May 21 


| Arrive May 28 


Delivery time 


Te 
lo. 2 2 ae 
a, Feb. 25 


Arrive Mar. 


Arrive Mar. 


Arrive Mar. 


Arrive Mar. 
Arrive Mar. 


Arrive Mar. 
By Apr. 5 


By Apr. 22. 
Arrive Apr. 26 
Arrive May 6 


Asrige- May 10... .....<.<.. 


Arrive 
Arrive 


Bs Sn ee cc us 
May 14 ae 
Mey 18. .......-. 


Arrive May 25 


Arrive June 5. ....-..---.- 
Arrive by May 29____-_- 
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Selling price 


collect. 


$5.08 (4 cars), 
$5.10 (9 cars). 

$5.08 (1 car), 
$5.10 (1 car). 

$5.10 (5 cars), 
$4.87 (4 cars). 


$5. 10 (1 car), 
$5.05 (5 cars), 
$4.84 (3 cars). 


$5.05 (2 cars), 
$4.84 (5 cars). 


$4. 84 (4 cars), 
$5.05 (4 cars). 
$4.84 (2 cars), 
$5.05 (1 car), 
$4.79 (2 cars). 
ee eT 
SO70: 35< 
$4.79 (6 cars), $5 
(2 cars). 
$4.74 (7 cars), 
$4.95 - car). 
$4.95... - 
$4.74 (5 cars), 
$4.95 (2 cars) 
| es 
$4.95 (2 cars), 
$4.74 (2 cars). 
$5.01_ - : 
$4.98 a car), 
$5.01 (1 car). 
$4.77 (3 cars), 
$4.80 (1 car). 


Continued 





| Freight 
charge 


| 








| $0. 3014 


304 
30% 
304% 


. 30% 
. 30% 
- 30% 
. 30% 


30% 
. 304% 


. 30% 
. 304% 


. 304% 
. 3014 


. 304% 
. 30% 


. 30% 


.304% 
. 30% 
. 30% 


30% 


3044 
31% 
314 


31% 
31% 


314 
.31% 


-31% 


.31% 


00 
00 
00 
00 
00 
On 
. 00 
00 
00 
. 00 
00 
00 


- 49 


.49 
- 49 
.49 
- 49 
. 5016 
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National Oats Co. oat flour sales, July 1, 1957, to July 1, 1958—Continued 





| 





Customer and date Quantity | Delivery time } Selling price Freight 
of sale | charge 
a_i "| 
Customer 6: | | 
July 10, 1957_....- 600 sacks. ._.___- Ausive Tale @......-.-.<5<.- OE: ie cnkeaces $0. 4234 
Bocce censs GI kc octa ore ceee Bertee BGG. §. oooc2522. sks | C8. c ee. 4634 
Rb sadze L200 saeis. : . .....<0..) Saee Ae... . ....4-2005- 6 eee | .4234 
Aug. 23, 1957... ASD COURS. « 5 2550020. Arrive September-Decem- | $5.03 (September- |  . 4434 
ber). October), $5.13 | 
(November- 
December). | 
Feb. 28, 1958.....} 1,800 sagks_......._--- Arrive March-April___-.---- SEs woxsicess | .46%4 
May 19, 1958_-___- Gere 0555s ccace ASCE. &. . . . <..2-0..6.. Wes dacekencsacecs . 4644 





1 Bulk loaded car with prices on a bulk basis (not sacked). 
Norte.—All sales involve comparable grade and texture. 


Mr. MacIntyre. In looking at this tabulation I note that there is a 
great variation not only in the delivered price per hundred pounds, 
but also in the mill return. 

Mr. Cooper. Yes, sir. 

Mr. MacIntyre. Do you have any explanation you want to supply 
to the committee at this time as to why those variations have occurred 
as between customers, competing customers ¢ 

Mr. Cooper. Yes. We make the statement to the effect that the com- 
petition, the competitive situation was such that we met competitive 
offerings rather than lose any further tonnage of oat flour, which was 
so important to us at the time, and we were willing to take a loss in 
some instances to retain it. 

Mr. MacInryre. In other words, you made what discriminations in 
price appear here as a result of your effort to meet competition 

Mr. Cooprsr. Yes, sir. 

Mr. Brown. Have you at any time in the last 3 years offered a price 
below cost to an account where you felt you were the first to offer that 
low price ? 

Mr. Cooper. I would like to say “No,” but there may be a case where 
someone who handles the sale of this commodity might have done it 
without my knowledge. That is not our policy, however. 

Mr. Brown. That is not your policy. 

In other words, you are saying you did not single out an account 
and say, “We are going after that one, we are going to make a price 
that he can’t turn down?” 

Mr. Cooper. No, sir, we were trying too hard to hang on to what 
we had. 

Mr. Moore. Does the National Oats Co. ship to pretty much the 
same consumers that the other producers in the industry ship to? 

Mr. Cooper. As far as I know. There may be an account here or 
there that we don’t know about, or possibly somebody else doesn’t 
know about, but they would be pretty few and far between. 

Mr Brown. You pretty well know the other companies’ business, 
don’t you? 

Mr. Coorrr. All the users of oat flour, I think, are common knowl- 
edge to everyone in the business. 

Mr. Brown. You indicated here in your testimony—I don’t recall 
the term you used—you indicated that your company had suffered a 
loss of 18 million pounds, and that now you have recovered that. 
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Mr. Coorer. We have recovered that. 

Mr. Brown. That was recovered from the same people that are in 
the industry ? 

Mr. Coorer. No, a new one in the field, a new user in the field. 

Mr. Brown. A new user in the field ? 

Mr. Cooper. Yes, sir. 

Mr. Brown. Are you the sole supplier to that new user ? 

Mr. Cooper. We were at the outset, but we are not now. And with 
that supplier we were obliged to reduce our price about 30 cents a 
hundred to retain the business when the new one came into the field, 
when the new producer came in. 

Mr. Brown. Now, do you, as a company, sell any of your oat flour 
from brokers or agents ? 

Mr. Cooper. We have one account that we sell through a broker, 
just one only. 

Mr. Brown. What does that represent with respect to the overall 
percentage of your business / 

Mr. Coorrr. ‘Two percent. 

Mr. Brown. You say that you have had to reduce your price 30 
cents to this new account ¢ 

Mr. Coorer. To the new account, in order to hold the business we 
had to reduce it 30 cents a hundred. 

Mr. Brown. That represents what percentage reduction ? 

Mr. Coorrr. Well, we had about 45 cents a bag in it, so that would 
be 6624 percent. 

Mr. Brown. In other words, you lost two-thirds of your markup, 
your profit, in order to hold it? 

Mr. Coorrr. In order to hold this account. 

Mr. Brown. Do you feel that that customer has been offered a price 
that has not been offered generally to all customers in the field ? 

Mr. Coorrr. Yes, sir. 

Mr. Brown. You do? 

Mr. Cooper. Yes, sir. I feel that only; I can’t prove that, sir. 

Mr. Brown. It is a discriminatory price? 

Mr. Coorer. I think it is; yes, sir. 

Mr. Moore. But your company has met that price in order to hold 
onto this business? 

Mr. Cooper. Yes, sir. 

Mr. Moore. I would assume when you say “I have the feeling,” that 
it is upon direct representations that have been made to you by the 
consumer, and that you were led to believe that if you didn’t get your 
price down they would go elsewhere. 

Mr. Coorer. We were told so, pointblank. 

Mr. Brown. You would also know, wouldn’t you, Mr. Cooper, from 
the other bids you were making to other accounts? Did you have 
to make as low a bid to others as you did this one? 

Mr. Coorrer. As Mr. Fenner said, you suddenly get the feel of this 
situation, and you pretty much arrive at what you have to do, if you 
want business, if you want to hold the business. 

Mr. MacIntyre. Following up the question that Congressman 
Moore asked you about the number of customers, do you agree with 
the preceding witness that almost all of the industrial sales of oat 
flour are confined to about eight customers in this country? 
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Mr. Coorer. Well, not to exceed a dozen. 

Mr. MacIntyre. But 95 percent or more would go to eight cus- 
tomers or less? 

Mr. Coorrr. Oh, yes, 95 percent to eight; definitely. 

Mr. MacIntyre. And you and Quaker are attempting to get busi- 
ness from those eight customers ? 

Mr. Cooper. Yes, sir. 

Mr. MacIntyre. You are in direct competition all the way along 
the line for that business? 

Mr. Coorer. There are others besides the two of us, you under- 
stand, Mr. Counsel. We are all definitely in competition. 

Mr. MacIntyre. So the other three small producers are in direct 
competition all the way along the line as to those eight customers? 

Mr. Cooper. That is right. 

Mr. Brown. Now, in this matter of specifications, Mr. Cooper, the 
previous witness said that all this stuff must be ground to specification, 
and so forth. 

Do you think there is a material difference in the specifications of 
your customers / 

Mr. Coorer. We think that the only justification you have for 
getting a premium is when you are asked to grind it finer. 

Mr. Brown. Do you find that it is the policy in this industrial flour 
business to charge a premium for the higher specifications ? 

Mr. Coorer. We can’t find it, no, sir. 

Mr. Brown. In other words, the price can even be lower if the 
specifications are more exacting ? 

Mr. Coorrer. There is no equality in price with the same specifica- 
tions. 

Mr. Brown. Well, the Robinson-Patman Act hasn’t been of very 
much help in this industry so far, has it? 

Mr. Coorrer. If my interpretation of the act is correct, we have 
been lost sheep. But I would say we are open to every door knock, 
any time he wants to come in and see us. 

Mr. Brown. Do you think it should apply in this field just as 
much as it applies to rolled oats that are sold in the grocery stores ? 

Mr. Coorrer. Yes. What is the difference whether it applies to 
consumer goods on a shelf or the major ingredient of an item sold on 
the shelf? I think they are one and the same thing. 

Mr. Brown. The original intent of the law obviously was to prevent 
the elimination of competition from the field by discriminatory prices. 

In your instance, discriminatory pricing in the industrial oat flour 
field could jeopardize 50 percent of your total business, right ? 

Mr. Coorrr. Yes, it could do that—plus the jeopardization of the 
customers who were using that fenet-Chetaetinalig all of these manu- 
facturers of baby foods are buying their oat flour at the same price, 
but in reality they are not. 

Mr. Brown. But if they buy over a carload, do you think every- 
body ought to get the same price under the same situation on a given 
day ? 

Mr. Coorrr. Yes. 

Mr. Brown. I believe that is it. 

Mr. Moore. Have you to your knowledge ever refused any of the 
oats that has been shipped pursuant to an order from any one of these 
customers by reason of its failure to meet the qualification ? 
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Mr. Cooper. Yes, sir, we have. 
Mr. Moore. How often has that happened ? 

Mr. Coorrr. I don’t think it has happened more than five or six 
times. In every instance it was our own fault, it was carelessness, it 
was the human element. 

Mr. Moore. Was this in the grinding? 

Mr. Cooper. Both, one was on foreign material that got into the 
product, and the other was a piece of metal that the magnet didn’t 
catch as it went over the sieve, something like that. We continue to 
get these, that is not unusual in this business. 

Mr. Moore. You say that this could have happened to any one of 
the other four producers in this business ? 

Mr. Cooper. We all make mistakes. 

Mr. Moore. My question is directed, though, to whether your opera- 
tions as such—we have had testimony here stating that there are five 
or six categories or requirements that are placed upon you for this 
specific type of oat flour. 

Mr. Cooper. Now, we have 

Mr. Moore. You break it down and say that the only way in the 
world that there is any difference is maybe in the cost of grinding? 

Mr. Cooper. The cost of grinding. That is the way we feel about 
it. Actually as we look at it, if one wants 1 percent more protein in 
his specifications that the other, we can give it to him. We run a 
laboratory test on every inbound car that we get, and if there is some 
high protein grain that cames in, we can set it aside to meet those 
specifications. There is no problem. 

Mr. Moors. Why can’t your company be in a better competitive 
position, then? If the only thing that you take into consideration in 
the pricing of your oat flour is the grind—and the testimony here indi- 
cates that the water content, protein content, grind, and so form, con- 
siderations they give to a bid—wherein you get more of the business. 

Mr. Coorrer. Well, how do you arrive at cost, sir? 

We arrive at cost one way, perhaps our competitors arrive at cost 
another way. We are competing with tremendous organizations—and 
I say that in the plural—and I am quite satisfied that their adminis- 
trative and fixed costs are considerably less than ours. Certainly 
administrative expense could be spread over $300 million worth of 
sales to a greater extent than they could be spread over $12 million, 
which is ours. 

Mr. Brown. At that point, if the gentleman will yield, let’s just 
check that. We have found a lot of business bureaucracies, here in the 
last week. I have here before me a 1956 annual report, that is the latest 
that I have of the Quaker Oats Co. 

General and administrative expenses ran approximately $46 million 
out of $277 million. 

Do you have a financial statement with you, sir? 

Mr. Cooper. We don’t break that administrative down into a sepa- 
, rate figure in my statement. 

Mr. Brown. General and administrative expenses you do not? 

Mr. Coorrr. No. We include it in cost of sales. We issue a pretty 
bobtailed report, because it really isn’t very involved. ; 

Mr. Brown. This figure is approximately 18 percent, almost. 19. 


Do your administrative, selling, and general expenses run 19 percent 
of your sales? 
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Mr. Coorrr. I would rather check that before answering it, because 
I can’t be positive. 

Mr. Brown. Will you check it and supply it tous. It would be an 
interesting comparison. 

Mr. Cooper. I would be glad to. 

Mr. Moore. Considering the percent of the market that you have, 
and the present fiscal facilities that your company has available, are 
you today running at 80 percent of capacity, 90 percent of capacity, 
50 percent of capacity, or what, in the oat flour business ? 

Mr. Cooper. In the overall oats operation ? 

Mr. Moore. Right. 

Mr. Cooper. About 60 percent of capacity. 

Mr. Moore. And are you in a position as a company to be out after 
new business, and in a position to produce, and continue your existing 
facilities without any great expansion program ? 

Mr. Coorrr. Yes, sir. 

Mr. Moores. Now, is your company as such local in nature? And 
I say that in this way, and I hope I am not being disrespectful to 
your company, I don’t intend to be. 

Mr. Coorer. Not at all. 

Mr. Moore. I am talking about the geographical location of the 
company. Do you service a geographical location of the country ? 

Mr. Cooper. Our product can best be found—I would say our dis- 
tribution in retail outlets is fairly solid on a line from Baltimore to 
Phoenix, Ariz., and south. We have some distribution north of that. 
We have no distribution whatever in the 11 Western States. 

Mr. Moore. Is that rolled oats? 

Mr. Coorer. That is packaged oats, consumer goods, now. We have 
some spotty distribution in upper Pennsylvania, but not enough to 
justify consumer advertising, Lene our distribution is so spotty 
that it wouldn’t reach all segments of the advertising medium. But 
we are fairly solid on the line from Baltimore to Phoenix and south. 

Mr. Moore. And your central area of supply is where ? 

Mr. Coorrr. Cedar Rapids, Iowa. 

Mr. Moore. And it is that line from Baltimore to Phoenix south 
that represents a great percentage of your business in the packaged 
oats ? 

Mr. Cooper. That is correct. 

Mr. Moore. Can you give me a geographical location as to per- 
centages, what part of the country represents your industrial oat 
flour area? Or is that localized ? 

Mr. Coorer. That would be all north of that line. 

Mr. Moore. All north, all the way across the country ? 

Mr. Coorrr. All the way across. I don’t know of a single oat flour 
account south of that—yes, I do, too, there is one. There is one ac- 
count south of the line that I am just speaking of. 

Mr. Moore. Now, is your answer given in regard to the vast opera- 
tions of the company that you are supplying oat flour to, or are you 
supplying generally all of the States, or manufacturing locations in 
all States north of the line which you have just testified to ? 

Mr. Coorer. To these oat flour accounts, sir ? 

Mr. Moore. Yes. 

Mr. Cooper. Well, we ship the oat flour to where whoever manu- 
factures it or converts it into his product, 
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Mr. Moore. And that would be, then, generally across the country, 
wherever the need would be in any one of his plants ? 

Mr. Coorer. That is right. 

Mr. Moore. And you don’t attach his vast organization to your 
answer, even if you were to ship, say, to one particular point com- 
pletely ¢ 

Mr. Coorrr. No, sir. 

Mr. Moore. I am almost in the position of Mr. Brown in this sit- 
uation as to asking you for an honest appraisal of what you think we 
should do to help the situation you find yourself confronted with. We 
can’t put all of the, that is, all of the oat flour, and the packaged oats 
people, in the Federal penitentiaries, since you have confessed here. 

Mr. Coorer. Confessed criminals? 

Mr. Moore. Since you have confessed that you are guilty. 

Mr. Coorrr. I think I am the only one that has confessed, am I not? 

Mr. Moore. I think you have done a pretty good job of confessing 
for the others. I don’t know if that is the way they do business in 
this country, but 

Mr. Coorrr. I only speak for myself, Mr. Congressman. 

Mr. Moore. I understand. But I think it would be fair, Mr. Chair- 
man, to say that we have got a sort of a halfway implication that Mr. 
Cooper wasn’t the only one that had any dirt on his hands, as far as 
that is concerned. 

How are we going to help you out ? 

Mr. Cooper. I wouldn’t attempt to answer that, sir. 

Mr. Moors. If you are familiar with the laws we would like to find 
out from you where the differences are, or if as a breakdown in the 
administration of these laws, perhaps you can give us the key to the 
formula. 

Mr. Cooper. Except, sir, that you put me in the position of speaking 
for the industry, and I know I have opposition in the industry, to the 
extent that they do not think I am right that this should come under 
Robinson-Patman. 

Mr. Moore. Of course, we are asking each of those representatives, 
I hope, the same question, and we want to develop a pattern. 

Mr. Cooper. I think the Robinson-Patman Act if applied to this 
product can solve the problem. 

Mr. Moore. I have no further questions. 

And I want to thank Mr. Cooper for his frankness. I think at 
times perhaps it has been brutal, but I want to thank him. 

Mr. Coorrr. It has been a pleasure to be here. I am glad you 
listened to me. 

Mr. Brown. We appreciate your help. 

The next witness is Mr. R. H. Kinderman, Mead Johnson & Co., 
Evansville, Ind. 





STATEMENT OF ROBERT H. KINDERMAN, VICE PRESIDENT, AC- 
COMPANIED BY ORRIS V. HERRELL, DIRECTOR OF PURCHASING, 
MEAD JOHNSON & CO., EVANSVILLE, IND. 


Mr. Brown. Mr. Kinderman, I believe you have with you Mr. 
Orris Herrell. 

Mr. Krnperman. This is Mr. Orris Herrell, our director of pur- 
chasing. 
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Mr. Brown. Would you both please be seated and identify your- 
selves and your company. 

Mr. Kinperman. Thank you. 

My name is Robert H. Kinderman. I am vice president of Mead 
Johnson & Co., in the financial division. And Mr. Herrell is our 
director of purchasing in the same company. 

Mr. Brown. Would you tell us a little bit about the Mead Johnson 
Co. ? 

Mr. Krnperman. Mead Johnson & Co, is a company that was 
formed about the beginning of the century, and is in the business of 
manufacturing nutrition and pharmaceutical products. We have a 
line of products that we sell directly to consumers, it is the only line 
that we do sell to consumers, which is our Pablum products division. 
We have a line of baby cereals and baby fruit juices. 

Mr. Moore. It is to this gentleman’s company that my children owe 
their first few months of existence. 

Mr. Kinperman. We thank you very much for that, sir. 

Mr. Brown. I think the counsel has a few questions at this time, 
and then we will have some. 

Mr. MacInryre. In your preparation and sale of baby foods, in- 
cluding those products that you have just mentioned, do you use oat 
flour ? 

Mr. Krinperman. Yes. I would suggest that you direct this line of 
questions to Mr. Herrell. He has more direct knowledge on it than 
I have. 

Mr. MacIntyre. Mr. Herrell, you purchase oat flour for Mead 
Johnson & Co. ? 

Mr. Herrett. I do, sir. 

Mr. MacIntyre. Do you purchase for use in the preparation of 
these baby foods that have just been mentioned ? 

Mr. Hereect. That is right. 

Mr. MacIntyre. Do you know anything about the percentage of 
ingredients that is represented by oat flour in some of these products. 

Mr. Herrevi. As I remember—and this has been some years ago— 
as you know, formulas change, and when I am buying for a group of 
products, I may not know the exact use for that particular order. It 
will vary from 12 percent up to more than 50 percent, as I remember 
it, of the total composition of the product. 

Mr. MacIntyre. And in oat cereal it would go higher than that, 
wouldn’t it? 

Mr. Herrevy. Oh, yes. 

Mr. MacIntyre. Up to 80 or 90 percent, perhaps? 

Mr. Herrexu. I think that is correct. 

Mr. MacInryre. So the prices you pay for oat flour are important 
to Mead Johnson & Co. in determining whether it is going to make 
a, profit or incur a loss in its preparation and sale of those particular 
products where the oat flour is such a heavy ingredient ? 

Mr. Herre. That is right. 

Mr. MacIntyre. Do you buy oat flour from Quaker Oats Co.? 

Mr. Herretu. Yes, sir. 

Mr. MacIntyre. Do you buy oat flour from National Oats Co. ? 

Mr. Herrewu. Yes. 

Mr. MacIntyre. How many other sources do you have? 
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Mr. Herreti. We use five. 
Mr. MacIntyre. Five. You don’t have any more that you can 
turn to, do you? 

Mr. Herre. No. If we did, I think we would include them. 

And may I explain that? 

Mr. MacIntyre. Yes. 

Mr. Herrety. We like to feel that we are protected against any 
eventuality. And it is always wise to have a number of sources of 
supply. And in this day and age there are conditions that we have 
very little control over, “floods, strikes, and so forth. And the last 
thing that we do is to shut a plant down, because it is quite expensive. 
So one of my responsibilities is to assure an uninterrupted supply of 
the raw materials that are needed in our manufacturing processes. 

Mr. MacIntyre. In addition to maintaining a production schedule 
it is important to your company to have a number of sources of sup- 
ply in order to avoid a monopoly control over the price you pay also, 
isn’t it? 

Mr. Herreww. That is right. 

Mr. MacIntyre. In other words, you can get better, more com- 
petition when you have a number of people to whom you can turn 
for supplies ? 

Mr. Herrety. You are entirely correct. 

Mr. MacIntyre. And is it your judgment that it is not only im- 
portant to your company with respect to its operations, but to the 
people to whom you sell your baby food products ? 

Mr. Herrety. Absolutely. 

Mr. MacInryre. Now, would you please inform the committee what 
type of negotiations you find it necessary for you to go through in 
order to purchase oat flour for Mead Johnson & Co. 

Mr. Herrewy. Yes, I would be glad to. 

We purchase on a quarterly basis. Our manufacturing schedules 
are based on a quarterly run. At that particular time I am advised 
as to the number of cars of oat flour and other ingredients that we 
need. We try and look this situation over to determine what we 
should do to assure an uninterrupted flow of materials. By that I 
mean not to purchase from one or two suppliers, but to try and use 
more than two suppliers in any given quarter. Then we go to these 
suppliers, we tell them we are interested in purchasing a number of 
cars for the quarter, and ask them for a price. 

Now, that doesn’t mean that we accept that price and place the 
order at that time. We may elect, because of general conditions, to 
place the order without a firm price, and buy at a later point if we 
think the market will fluctuate and go down. 

Basically, that is our purchasing procedure. 

Now, when I say ask for bids, I mean asking for a firm bid, if you 
want. to place it that way, from a particular supplier or a given 
amount of cars, whatever the quantity may be. If his price is too 
high I may not want to buy from him that particular quarter. If 
his price is within reason and we want the additional protection of 
the supplier, we may place the order at that time. But that will vary 
from quarter to quarter, sir. 

Mr. MacIntyre. About 1 year ago your company was requested by 
this committee to supply it with a record of the purchases of oat 
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flour it had made over a period of time, and your company sub- 
mitted such a record. I want to ask you if you have any objection if 
the record of those purchases as you supplied them to the committee 
should be made a part of the public xecurd in this proceeding. 

Mr. Kinperman. May I speak to that, sir? 

Mr. Macinryre. Yes, sir. 

Mr. Kinperman. We would like the names of the suppliers omitted, 
and if it would not add anything to the record, we would like to have 
the committee consider not introducing it in the record, because this 
is a material part of the cost of some of our products, and as far as we 
are concerned, it is confidential information as a matter of trade 
competition. 

Mr. Brown. Mr. Kinderman, would you have any objection if we 
just kept this in the files of the committee and used it strictly for 
committee purposes only, and for a report, and not include it in the 
public record ¢ 

Mr. KinperMan. No, sir. Mr. Jacques called me about this when 
the information was requested, and I made substantially the same 
statement to him that I made today; and his answer to me was that 
the information would be used by and supplied only to authorized 
persons. I was given to understand that 1t would not be made a 
matter of public record. 

Mr. Brown. All right, we will bow to your wishes in the matter 
and will not include it in our public record. 

Mr. Kinperman. I have no objection to any use that the committee 
may want to put it to which is pertinent to the matters being investi- 
gated or to its use in drawing their conclusions. 

Mr. MacIntyre. I would like to ask another question of Mr. 
Herrell. 

We note, in the data that you have submitted and from other data 
that you have from suppliers, that there is a considerable variation 
in the prices that you pay one supplier as against another, and that 
one supplier charges one of its customers as against another. I am 
going to ask you how much of a difference in price per 100 pounds of 
oat flour is necessary in order for you to switch from one supplier to 
another in placing a particular order for a hundred pounds. 

Mr. Herre.t. If, in the beginning of the quarter, when we have 
ample time to get: another supplier, if his price would be more than 
15 percent out of line, I would certainly consider switching to another 
supplier. 

Mr. MacIntyre. How many cents per hundred pounds would that 
figure normally be? 

Mr. Herrety. How many should it be, or does it ? 

Mr. MacIntyre. Does it. 

Mr. Herreti. Well, prices vary all over the map. We have our 
opinions of what we should be paying. I would say it shouldn’t vary 
more than 50 to 60 cents a hundred. 

Mr. MacIntyre. In other words, if it should vary that much, 
would that be enough to cause you to switch your business? 

Mr. Herreii. May I make this statement. But only if I can find 
ample materials that will meet our specifications that are readily avail- 
able. And that does play a big part, depending upon the conditions, 
the crop of the particular year, the grade of oats. 
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Mr. MacInryre. Will you explai to the committee what is impor- 
tant to you about specifications ? 

Mr. Herrety. Yes, sir. They must meet with satisfaction of our 
control laboratory, or we refuse to accept the car. It is graded on 
the quality of the material, the cleanliness, and, of course, the tests 
that are run to determine the points that we point out on our specifi- 
cations, for protein, moisture, and so forth; and we will not permit 
those specifications to be dropped. The nature of our product pre- 
vents it. 

Mr. MacIntyre. Somewhat similar specifications, that is, relating 
to moisture content, cleanliness, and the like, apply to grain sold 
on the Chicago market, don’t they ? 

Mr. Herrewy. I understand they do. 

Mr. MacIntyre. Even the standard grains, such as U.S. No. 2 
Winter wheat, and so on ? 

Mr. Herre. I understand. 

Mr. MacIntyre. So there is nothing unusual about the specifica- 
tions you impose, they are assurances to you of the quality ? 

Mr. Herretn. That is right. 

Mr. Brown. Following along that line of specifications, you say 
you buy it from five companies ? 

Mr. Herrewu. Yes, sir. 

Mr. Brown. And none of those five companies have had any par- 
ticular difficulty in meeting your specifications generally, have they ? 

Mr. Herrexw. I don’t believe it is quite that simple, because, as I 
remember it, in one, maybe two companies, it was more than 2 years 
before we could get their facilities to the point where we could 
approve the facilities and to say that the merchandise that we re- 
ceive would meet our specifications. 

Mr. Brown. And now, these two companies that you have heard 
testify this afternoon never had any trouble meeting the specifica- 
tions, did they? I mean, in general. 

Mr. Herrety. Generally, they furnish materials that will meet our 
specifications. I will say that we have at times turned down cars from 
every supplier. 

Mr. Brown. But that is not the general rule ? 

Mr. Herrewy. No, sir. 

Mr. Brown. Now, did I understand you correctly that if the price 
varied 50 to 60 cents a hundredweight, it would make you take a sec- 
ond look and reconsider it generally ; is that right? 

Mr. Herrett. That is right, sir. 

Mr. Brown. Now, if it varied 25 cents a hundredweight, would you 
want to save the quarter? 

Mr. Herrety. Well, I am a buyer; and if you are going to buy mer- 
chandise, it is your responsibility to buy to the best advantage, all 
things considered. . 

Mr. Brown. So actually it would make a difference if it were just 
a quarter, wouldn’t it? : 

Mr. Herre. Yes, sir; it would, provided I could get the materials 
I need when I need them. 

Mr. Brown. Well, let’s just lay it on the line. If you got an offer, 
say, for 600 bags from a company that had been supplying you over 
a period of years that was 10 cents lower than from a company that 
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had also been supplying you, you would buy it for the 10 cents less, 
wouldn’t you? 

Mr. Herreww. If I had asked for bids from two companies, I would 
buy it from the one that submitted the lower price, provided they 
were both reputable companies and they both knew they were bidding 
on a particular job. 

Mr. Brown. At any time during the past 2 years, well, 1957, 1958, 
and 1959—have you received a call from any of your suppliers offering 
you what you considered to be at the time a particularly good bargain 
price in this oat flour? 

Mr. Herrett. In all fairness, I would have to say I have received 
that from all. 

Mr. Brown. From all? 

Mr. Herre. In most cases, I wasn’t in a position to take ad- 
rantage of it, and it was probably distress merchandise from over- 
capacity or maybe a cancellation. 

Mr. Brown. Has anyone contacted you prior to your quarterly 
contracting and said anything like this: 

“Now, we want to figure on our next contract and we are really 
going to get right with you, and we are going to make you a real 
good price.” 

Has anybody done that? 

Mr. Herretu. No, sir; they have not. I would say in 90 percent 
of the cases the original contact comes from the purchasing depart- 
ment to the supplier and requesting quotation or a bid on the par- 
ticular lot. 

Mr. Brown. So the bargains have really been on a spot sale basis; 
is that right ? 

Mr. Herrewi. That is right, sir. And quite frankly we are afraid 
of bargains; we don’t take advantage of them too often, because the 
quality is usually not as good. 

Mr. Brown. If one of your competitors in the baby food field got 
a 50-cents-a-hundred better price on oat flour, do you feel they would 
have a competitive advantage over your company ? 

Mr. Herreti. I do. 

Mr. Brown. Mr. Moore. 

Mr. Moore. You used the statement a moment ago, with respect to 
a request for bids on a particular requirement of your company, and 
you said that you wouldn’t do this unless both of them knew they 
were bidding on a particular job; is that right? 

Mr. Herre. That is right. In other words, if I contact a com- 
pany and say, “I have 10 cars; I want a bid on it; remember, this is 
competitive, the others are figuring on it, too,” that might intimate 
to them that we were asking for competitive bids. 

Usually, we don’t have time to formally write and request bids. 

Mr. Moore. And then, of course, you are in a position as—I assume 
you reserve the right that after you get the bids you can refuse to 
take any one of them ? 

Mr. Herreti. Accept or reject; yes, sir. 

Mr. Moore. Well, would you give a satisfactory and, I will say, a 
preferred company an opportunity to meet a competitive price? 

Mr. Herreti. Well, I would like to say that we have five suppliers 
here, and, quite frankly, they are all preferred, and we would use 
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them all; we have to have them all. There are times when one par- 
ticular company may have difficulty supplying us. 

He may be having some internal difficulties as far as equipment is 
concerned, and quality, and at that particular time we must buy it 
from one of the others. And that would be the only time we would 
show any preference. 

Mr. Moore. That question wouldn’t be directed to the time when the 
exception would come into play, but as a general rule, would you give a 
satisfactory and preferred company an opportunity—I mean, that is 
any one of these five—to meet a competitive bid—if you got a bid, if 
you call up Joe at one company and he gives you a bid, I assume you 
call up another company and say, “I have got it at so much a hundred- 
weight, can you do any better?” 

Mr. Herretzt. No; lam sorry. 

Mr. Brown. Would the gentleman yield there? 

Mr. Herrell, you stated earlier that you must have a multiplicity of 
suppliers. 

Mr. Herrety. Yes. 

Mr. Brown. In any given quarter it is subject to these acts of God, 
the strikes and so forth, that you mentioned ? 

Mr. Herretz. It could be. 

Mr. Brown. Do you split up your business when you place that 
quarterly contract ? 

Mr. Herretu. We try to. 

Mr. Brown. Do you ever say to one of those suppliers, “Well, now, 
so-and-so gave me that part of my contract at X amount?” 

Mr. Herreti. No. I prefer that they not know that price I am 
paying. I am anxious to buy at the best price. The less they know 
the better off I am. 

Mr. Brown. So you might buy 30 percent of your contract at one 
price and 70 percent at another, is that right ? 

Mr. Herrett. I think the record will show you. 

Mr. Moore. My next question, if I may proceed, is, in no instance 
have you ever indicated to one of these satisfactory and preferred 
customers what prices you have, you always keep them in the dark? 

Mr. Herretyi. By implication I might say this, “I received quota- 
tions showing that the price of flour is more than this amount. That 
is more than we can afford to pay and still keep our costs within line. 
What is happening? Are you telling me that our costs have gone up, 
or the grain has gone up? Will you take another look at this, because 
this is getting out of line?” And I think you can see from the fluc- 
tuations that we would be cor-cerned at times. 

Mr. Moore. But that is to that one particular bidder, after you have 
received his bid ? 

Mr. Herretyt. That is right, sir. 

Mr. Moore. I am talking about any one of these other preferred 
and satisfactory suppliers. 

Mr. Herrety. We are anxious to have an average cost, if that is 
within certain limits that we think we can afford to pay. 

Mr. Kinderman has explained to me what your question is. We 
do not reveal the actual price quoted by one supplier to another sup- 


plier. He may guess at them, but we do not give him that informa- 
tion. 
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Mr. Moore. You never say to him, “We would like to do business 
with you, but you are too high”? 

Mr. Herre. Oh, yes, too high. But we do not reveal the price. 
And we have likewise said, strange as it may seem, “Your price is 
too low, is that the reason that so many shipments have been re- 
jected? What can you do to improve this position ¢” 

Mr. Moore. Well, how many times can he come back? He will 
eventually get the price which will be satisfactory. 

Mr. Herreti. Well, remember, this thing changes from day to 
day, from week to week and month to month. 

Mr. Moore. As I understand, from hour to hour. 

Mr. Herretzt. Almost. 

Mr. Moore. Well, apparently the answer to this question is in the 
affirmative, then he can come back as many times as he wants, pro- 
viding 

Mr. Herrevi. He can come back as many times as he wants to, and 
we will still tell him the same thing, if his price is high, we will tell 
him his price is high, but that is as far as we would go in giving 
him actual information. 

Mr. Moore. Then by various methods he can pretty reasonably de- 
termine what the other guy’s price is, I mean if he comes back sev- 
eral times he can generally find out the area where he can place, say, 
a firm bid, and maybe get the business, it would be just a shade off 
or a shade under? 

Mr. Herreu. Yes. 

Mr. Moors. These guys are professionals in the business, too, aren’t 
they ? 

Mr. Herrewu. Yes. 

Mr. Moore. And they can tell, perhaps, even from the inflection in 
your voice, can’t they ? 

Mr. Herrety. I am sure they get the idea, if it comes back and 
shades it, and then comes back the next time and shades it again, 
eventually he will get to the point where he is at the market level, 
wherever it may be. 

Mr. Moore. Let’s turn this around and put you on the other end 
of the telephone. Don’t you feel that that individual has a basis for 
thinking in his own mind that you are putting him in a cost squeeze 
in order to get your business ? 

Mr. Herretu. Perhaps he does. 

Mr. Moors. May I im all fairness, then, ask you this question: If 
he draws that conclusion, is it a perfectly innocent one, or is it one that 
you desire to be less? You can take either side of the story there. 

Mr. Herrett. Well, we try to be very honest with our suppliers. 
You can see from our record that they use it year after year. We 
want them to be in business to service us next month and next year. 
We try to be honest with them and yet be ethical. I would not give 
him a false impression, if he is high, I would tell him he is high and let 
it fo at that. 

Mr. Moore. You consider this to be, then, a good business practice 
on your part, the way you conduct it ? 

Mr. Herrett. I do. 

Mr. Moore. One other question: In order to maintain this broad 
base—and perhaps five suppliers is not a broad base, but you say a 
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base of five suppliers—would you from time to time encourage or con- 
tinue one supplier in business, perhaps pay a little more for his 
product ? 

Mr. Herrewu. I think we have done that. 

Mr. Moore. Do these records reflect that ? 

Mr. Herrewy. I think they do. 

Mr. Moore. Then the records themselves do not in their entirety re- 
flect a strictly competitive position as between the five companies, but 
there are personal factors involved which might lead you, in order to 
maintain a broad basis of supply, to protect it from all of these various 
eventualities, acts of God, and so on, that might lead you to pay a 
little more to keep this good and satisfactory preferred company as a 
source, is that right? 

Mr. Herreti. But understand, you said a little more. We can’t 
afford to carry them along too long and remain competitive in the field. 

Mr. Moorr. Now, there is only one question that I would like to ask 
you: I assume that immediately previously to placing your quarterly 
requirements out for bid that you determine what you will pay for 
oat flour, for the goods that you are going to purchase? 

Mr. Herreti. We determine what we hope to buy it for during the 
quarter ; yes, sir. 

Mr. Moore. Now, do you ever, previous to the general solicitation 
of bids, indicate to these buyers that your quarterly requirements are 
x number of pounds of oat flour and you are willing to pay # number 
of dollars for it ¢ 

Mr. Herreti. No, sir. We will tell them how many cars we hope 
to give them during the quarter. 

Mr. Moore. Now, there was one interesting part of your testimony— 
at least, it was interesting to me—and that is that you apparently 
put this business out in different ways. 

Mr. Herrevy. That is right. 

Mr. Moore. Where you can take advantage of a more favorable 
market. And I thought I had understood you to say # number of 
carloads at such a price, at such a time, or if the market goes down, 
you ought to have advantage of that. 

How does that work ? 

Mr. Herreci. Well, in certain quarters, and in certain times of the 
year, a buyer may feel that it is an opportune time to buy for the 
quarter. At other times, he may feel that the price is high, and that 
there may be a break in the price during the quarter. That is the 
chance you take in being right or wrong in buying. If you are right, 
fine; if you are wrong, you have made an error for your company and 
you have spent more money than you should. 

Mr. Moorr. May I interrupt to ask you this: Do you indulge in 
this type of practice with all of these preferred and satisfactory 
suppliers ? 

Mr. Herretyi. Yes, sir. Usually, if you do it with one in a given 
quarter, you will do it with all; not always, but usually—because of 
the general market conditions at that time. 

Mr. Moore. Over the past several years, has there been any distinct 
change in the percentage of oat flour that has been supplied to you by 
any one of these five companies ? 
Mr. Herretx. Not a great deal 





you say over how many years? 
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Mr. Moore. Get me to a year where there is a distinct change, if 
there is one. 


Do your records, since you have been in the business, reflect a dis- 
tinct change ? 

Mr. Herrevtyt. Well, I have been responsible for purchasing dur- 
ing the past 3 years, and during that entire time it has been fairly 
well divided and rather constant. 

Mr. Moore. You cannot testify as to the period of time other than 
what you’re responsible for? 

Mr. Herretu. No, sir. 

Mr. Brown. Mr. Herrell, before the counsel asks a few more ques- 
tions, do you feel, as one gentleman told the committee earlier, that 
anyone who buys in overcarload lots should get as favorable a price as 
anybody else on oat flour? 

Mr. Herreti. Well, as a buyer I like to buy to the best advantage; 
as an individual, I agree with him. 

Mr. Brown. Let me ask you, Mr. Kinderman, you have been aware 
of this so-called price war in this field in recent years? 

Mr. Kinperman. I have not, sir. My first awareness of oat flour 
was when I got a letter from Hon. Wright Patman, and I didn’t 
know that there was a price war or what the situation was. 

Mr. Brown. You have been aware of it, haven’t you, Mr. Herrell ? 

Mr. Herretz. Yes, sir. There has been a price war for quite some 
time. 

Mr. Brown. Do you think that the baby food industry might be 
a little more healthy if things leveled off to a more reasonable, sane 
existence ¢ 

Mr. Herretyi. My personal opinion is that it would be; yes, sir. 

Mr. Brown. Your personal opinion / 

Mr. Herre. Yes, sir. 

Mr. Brown. From a hard, tough buyer, that is a good answer. 
Thank you. , 

Mr. Moore. May I make one inquiry ? 

Sir, do you not have a responsibility as a purchaser for partially 
creating the condition that exists in the market today ? 

Mr. Herrect. I am a member of the National Association of Pur- 
chasing Agents, and I recognize that we are charged with that respon- 
sibility. That is why I said a moment ago that it is not ethical to 
reveal prices; it is not ethical to reveal to a competitor his competitor’s 
price. You may in all fairness tell him whether he is high or low, 
but it should stop at that stage. But I will agree that it is part of 
our responsibility to try to straighten this out. 

Mr. Moorr. It would seem to me, from the information that I 
gathered this afternoon, that we are not talking about too many sup- 
pliers, and from the record that I have looked at as to those that are 
purchasing flour, we are not talking about too many buyers or 
purchasers. 

Mr. Hiww. That is right. 


Mr. Moorr. Perhaps a room a great deal smaller than this could 
bring this problem to pretty much some sort of finality, couldn’t 
it? I mean, you wouldn’t need a great hall to assemble those that are 
responsible, would you ? 


Mr. Herre. I think it would be a healthy thing for them to get 
together and discuss this matter. 
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Mr. Brown. May I interject? This hearing is going to bring a 
healthier situation in this field, we hope. 

Mr. MacIntyre. The chairman asked you about the sale of baby 
foods in the competition, and the prices you pay for oat flour, and its 
impact on that competition. 

Now, I would like to ask you, you are just one of the eight pur- 
chasers of oat flour as an industrial account, aren’t you ? 

Mr. HErrevyt. That is my understanding. 

Mr. MacInryre. And you are using it in the packing of baby 
foods ? 

Mr. Herrexyu. As one of the raw materials. 

Mr. MacIntyre. Now, over what territory does Mead Johnson 
market its baby foods? 

Mr. Herre tv. It is international. 

Mr. MacIntyre. Is it on the west coast ? 

Mr. Herreww. Yes, sir. 

Mr. MacIntyre. What is its relative size as compared with firms 
such as Gerber, Beech-Nut, Heinz, and so on, in baby food sales? 
Would it be large or small, compared with those concerns ? 

Mr. Herre. May I beg off that, sir. I am in purchasing. I do 
not have such information from other departments. 

Perhaps Mr. Kinderman would care to comment on that. 

Mr. MacIntyre. Could you answer that question, Mr. Kinderman ? 

Mr. Kinperman. I don’t have the figures in mind with respect to 
all of them. Gerber, I think, is by far the leader in the field overall. 
I think they sell somewhat more baby cereal than we do. We were 
formerly the leader in the field and the pioneer in the field. They have 
specialized 100 percent in baby foods, and we have not, and they have 
a greater share of the market. How Beech-Nut and Heinz would line 
up, I am not prepared to say. 

Mr. MacInryre. What about this west coast competition? What 
part. do you play in it? 

Mr. KinperMAn. That wasn’t in cereals, as I understand it; it was 
in vegetables and meats, perhaps; I don’t recall exactly what the 
products were, but it didn’t involve us. 

Mr. MacInryre. Are you in competition with anyone on the west 
coast in canned baby foods? 

Mr. Kinperman. Not in canned baby foods; no, except as to baby 
fruit juices. The other part of our baby food line is dry cereals. 

Mr. MacIntyre. On the west coast you are not offering any com- 
petition in packed baby foods? 

Mr. KinperMan. You mean unusually severe competition ? 

Mr. MacIntyre. You are not attempting to market the packed baby 
foods, canned baby foods on the west coast ? 

Mr. KrxpermaN. What type of baby foods are you referring to? 

Mr. MacIntyre. Fruit, vegetables. 

Mr. KrnperMAN. No, we are not, except baby fruit juices. 

Mr. MacIntyre. And those packed baby foods I am referring to, 
including oats, do you not engage in competition in the marketing of 
those on the west coast ? 

Mr. KinperMANn. Yes, sir. We have our cereals on sale on the west 
coast. I thought when you referred to the competition on the west 
coast you referred to a recent price war that took place among some 
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of our competitors in lines other than those in which we compete in 
the baby food business. 

Mr. MacIntyre. You are now competing in lines which are not 
involved in that price war? 

Mr. KinperMan. No, we are not. 

Mr. MacIntyre. And how many concerns were involved in that, to 
your knowledge? 

Mr. Krnperman. I am not sure. I think at least three. I didn’t 
pay too much attention to it. 

Mr. MacIntyre. There were only three, weren’t there ? 

Mr. KinperMan. Perhaps so. 

Mr. MacIntyre. Gerber, Heinz, and Beech-Nut? 

Mr. Kinperman. Those are the only ones that occur to me. 

Mr. MacInryre. You are in direct competition with Gerber, Beech- 
Nut, and Heinz in the eastern half of the United States, though, on 
all of the lines that you are packing? 

Mr. KrnperMan. On all the the lines that we are packing? 

Mr. MacInryre. Yes. 

Mr. Kinperman. Yes, sir; we are in competition with them all 
over the United States in the lines that we pack. 

Mr. Brown. Thank you very much for your help. We certainly 
appreciate it. 

The next and last witness for the day will be Mr. Donald Fair 
and Mr. William Graeme, of Fremont, Mich. 


STATEMENTS OF M. D. KIMBELL AND WILLIAM GRAEME, GERBER 
PRODUCTS CO., FREMONT, MICH., ACCOMPANIED BY MELVILLE 
EHRLICH, COUNSEL 


Mr. Enric. My name is Melville Ehrlich. 

Mr. Fair has not been with Gerber Products Co. for almost a year. 
Mr. Kimbell, who is here, is head of the purchasing for Gerber’s, and 
Mr. Graeme, who is also here, is in the purchasing department of 
Gerber’s. Mr. Kimbell has a great knowledge of the purchasing of 
cat flour, going back for a period of time. Mr. Graeme may be 
more familiar with transactions which are very recent. 

Mr. Brown. That is fine. We are glad to have you, Mr. Kimbell 
and Mr. Graeme. 

Now, I have some general questions, first about your company, 
and either one of you can answer. How long have you been in the 
baby food business? 

Mr. Kimpety. Since 1928. 

Mr. Brown. And you distribute nationally, is that correct ? 

Mr. Kimpetu. Yes, sir. 

Mr. Brown. The gentleman who just preceded vou said that vou 
were No. 1 in the field. 

Mr. Kimpetn. That is my understanding. 

Mr. Brown. Now, the home office of Gerber is Gerber Products 
Co., Fremont, Mich., is that correct ? 

Mr. Krmpetu. Yes, sir. 

Mr. Brown. How many plants do you have around the country ? 

Mr. Kiupetyi. We have one at Rochester, N.Y.; Oakland, Calif.; 
and Fremont, Mich. 
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Mr. Brown. Mr. Counsel. 
Mr. MacInryre. When you answered the chairman and stated that 
Gerber is No. 1 in the field of packing of baby foods, you mean by a 
substantial margin, don’t you? 

Mr. Kueetn. That is my understanding. 

Mr. MacIntyre. What is your next competitor in size, to your 
knowledge ? 

Mr. Kimpety. Well, I haven’t any knowledge of it, sir. 

Mr. MacIntyre. Do you have some idea about who the next one is? 

Mr. Kimpett. I am assuming that it is Beech-Nut or Heinz. 

Mr. MacIntyre. And will you name some of the other competitors? 

Mr. Kimpeti. Mead-Johnson, Libby, Duffy-Mott. 

Mr. MacIntyre. Any others? 

Mr. Krmpetu. I think those are the main ones. 

Mr. MacIntyre. What about Clapp? 

Mr. Krupexz. Clapp is now owned by Duffy-Mott. 

Mr. MacIntyre. So it has disappeared as an independent operator ? 
I mean it is not independent any longer? 

Mr. Kimepety. I say, Clapp is no longer an independent company, 
it is owned by—I don’t think it has been independent for a long time. 

Mr. Eurutcu. May I suggest, Clapp was a division of American 
Home Products which was sold to Duffy-Mott. So it retains its 
identity as Clapp’s Baby Foods. 

Mr. MacIntyre. When was it sold to Duffy-Mott ? 

Mr. Kimpety. I would say 3 years ago, 3 or 4. 

Mr. MacInryre. And it was about that time that it withdrew from 
competition on the west coast, wasn’t it about 3 years ago? 

Mr. Kimeett. I think it had been some time prior to that, sir. 

Mr. MacInvryre. How long prior? 

Mr. Kimeeii. Of that I have no knowledge. 

Mr. MacIntyre. Well, these companies you have named in addition 
to yours, as your competitors, they are the prince ipal purchasers and 
are just about the only purchasers of oats for use in processed foods, 
arent they ? 

Mr. Kimpett. I think they are the main ones, although some of the 
cereal manufacturers are using substantial quantities. 

Mr. MacIntyre. From whom does Gerber purchase its oats? 

Mr. Kimpeti. We have five sources. 

Mr. MacIntyre. How many? 

Mr. Kieett. Five. 

Mr. MacIntyre. And that, of course, would include Quaker Oats, 
National Oats, and who else? 

Mr. Kimeeti. Ralston Purina, Pure Oats Division of General 
Mills, and Albers Milling Co. 

Mr. MacIntyre. In your purchases from Quaker Oats, do you buy 
your oats for shipment all the way to the Oakland plant of Gerber? 

Mr. Kimpetu. We have; yes, sir. 

Mr. MacIntyre. In other words, you shipped to all your plants all 
over the United States from the plant of Quaker? 

Mr. Kimeeti. Yes, sir. 

Mr. MacIntyre. Will you explain to the committee the methods 
used by you in negotiating purchases of oat flour? 
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Mr. Kimpeityi. Well, when the need arises to purchase oat flour we 
send out bids to our approved suppliers giving them the quantities 
and in some cases the delivery dates required. 

Mr. MacInryre. Have you on occasion told those selling agents 
with whom you negotiated what price you believe you ought to pay, 
and that you shouldn't pay any more ¢ 

Mr. Kimpetn. Any more than a given figure? 

Mr. MacInryre. Yes. 

Mr. Kimpeu. No, sir. 

Mr. MacIntyre. You have never done that 4 

Mr. Kimpetyz. No, sir. 

Mr. MacInryre. How do you arrive at the price that you do ac- 
tually pay ¢ 

Mr. Kimpe.i. We take normally the lowest quotation. 

Mr. MacInryre. The lowest quotation ¢ 

Mr. Kimpeti. The lowest, we reserve the right to reject all of them 
if we don’t feel the market is right. 

Mr. Macintyre. And you do find among your suppliers quite a 
variation in price ¢ 

Mr. Kimpecy. Yes. 

Mr. Macintyre. And you act on the lowest ? 

Mr. Kimpein. Normally; yes, sir. 

Mr. MacInryre. By what difference would you give an order to 
the lower-priced offer that a seller would make ¢ 

Mr. Kimpein. Pardon me, sir? 

Mr. MacInryre. What diiference is there necessary in a lower offer 
in order for you to place your order with the seller? In other words, 
if one seller offers you a price of $5, and another one $5.05, would the 
5-cent difference be enough to give it to the $5 seller ? 

Mr. Kimpein. Yes, normally it would. But that depends some- 
what on the quality which we have received from the person bidding 
the $5 and also from the company bidding $5.05. 

Mr. Macinryre. Well, assuming that the quality is essentially the 
same and that the service has been satisfactory, would the 5-cent per 
hundredweight difference be enough to swing the order to the lower- 
priced seller ? 

Mr. Kimpeuu. Yes, sir. 

Mr. MacInryre. And you have acted on that basis in placing your 
orders with the people from whom you have purchased ? 

Mr. Kimpeny. We have. 

Mr. Macinryre. Can either of you gentlemen answer what per- 
centage of the total weight by volume oat flour appears as an in- 
gredient in oat cereals pac ‘ked by Gerber ? 

Mr. Kimpety. I can’t answer specifically on oat cereal; but we have 
five different cereals and oat flour represents about 35 percent, on 
the dollar basis of our ingredient cost. 

Mr. MacIntyre. About 35 percent ? 

Mr. Kimpety. Yes. 

Mr. MacInryre. For the five cereals? 

Mr. Kimpeuu. Yes. 

Mr. MacInryre. Now, do these cereals include the products that 
were involved in the so-called price war on the west coast? 

Mr. Kimpexu. No, sir. 
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Mr. MacIntyre. What products were involved in that price war? 

Mr. Kimpett. That was canned baby foods. 

Mr. MaciInvryre. Including what items? Name some of them. 

Mr. Kimperyi. Canned fruits and vegetables and combination 
items—baby food, peas, green beans, carrots, spinach, apricots, apple- 
sauce, peaches, pears, meat 

Mr. MacIntyre. In 1956, when Gerber was engaged or beginning 
in this price war out there, it undertook to mar ket these particular 
baby foods in tin cans for about the first time, didn’t it, on the west 
coast 4 

Mr. Euruicu. May I say, sir, that Gerber has always marketed 
these foods in tin cans on the west coast. They have never intro- 
duced the glass container on the west coast. 

Mr. Brown. You said that oat flour represented 35 percent of the 
ingredient cost, you figured, roughly; is that correct ? 

Mr. Kup ett. Yes, : sir. 

Mr. Brown. Now, could one of you tell me what the wholesale price 
is this week on a case of baby food ¢ 

Mr. Kimeetu. I can’t do it, because I don’t know. 

Mr. Brown. Isit in the $3 range, or the $2 range? 

Mr. Grarme. I don’t know. That 35 percent was for cereal. 

Mr. Kimpett. All cereals, all five cereals. 

Mr. Brown. And you don’t know what you are selling a case of 
baby food for? 

Mr. Kirupett. No, sir. 

Mr. Brown. What does it normally run; do you have any idea? 

Mr. Graeme. Well, if you went out to buy it, it would probably 
cost three for 29 cents, something like that. 

Mr. Brown. How many packs to the case ? 

Mr. Kimeety. You are speaking now of the cereal price? 

Mr. Brown. Yes. 

Mr. Krupetx. Frankly, I don’t know. 

Mr. Brown. Well, let me ask you this: Do you think if you could 
offer your customers a case of cereal for 10 or 15 cents less than your 
nearest competitor that that would be a competitive advantage ? 

Mr. Kimpetu. Certainly 

Mr. Brown. It would, wouldn’t it? 

Mr. Kimpetu. Certainly. 

Mr. Brown. Well, if oat flour is 35 percent of the ingredient cost, 
and you bought it for 10 percent less than one of your competitors, 
you could very easily quote a case price of 10 or 15 cents less, couldn’t 
you? 

Mr. Kimpety. There are a lot of other costs more than just the 
ingredient cost. 

Mr. Brown. That is right; but if all the others remained the same, 
and you bought the oat: flour at 10 percent less than one of your com- 
petitors, you could quote a lower price, couldn’t you? 

Well, why couldn’t you? 

Mr. Enruicy. That doesn’t follow, sir, because, taking, for ex- 
ample, some of the information that was developed in a recent law- 
suit in the Federal court, it can be that sometimes the cost of ingredi- 
ents in a package of baby food may be less than the container cost. 
Mr. Brown. Oh, I am sure that is right. 
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Mr. Eurrutcu. And then, of course, when you add on the factory 
overhead and all of the selling expense and delivery cost, you may get 
to the point where 35 percent of the ingredient cost becomes a very 
small part of the total cost; it may be even only a third of the cost. 
The ingredients may be only a small part of the total. 

Mr. Brown. Let’s just take cereal. 

Mr. Enruicu. I will go along with you on that, of course, if we 
have a good price on ingredients, that is good, but it does not neces- 
sarily change the selling price, because the cost of 5 or 10 or 15 cents 
less a hundredweight for the ingredients may get almost lost in a 
case of finished material. 

Mr. Brown. I want to agree with you on one thing, that it doesn’t 
necessarily change the selling price. And from what we have learned 
in the last week, it very often doesn’t change the selling price, because 
even if manufacturers pass on the savings to the distr ibutor s, the dis- 
tributors, in a lot of instances, don’t pass them on. So IL will agree 
with you there. 

But in principle, in cereal—now, we are not talking about meats or 
vegetables or something else, but in cereal; the ingredient cost is a 
major factor in the cost of the cereal package, t the box doesn’t cost 
more than the cereal, does it, in that instance ? 

Mr. Kimeety. Well, that I can’t answer, either, because I don’t 
know. 

Mr. Brown. Well, at any rate, as a matter of principal, if one of 
your competitors bought oat flour at 50 cents a hundredweight less 
than you were paying , for it, you would consider that he w ould have 
a competitive advantage, wouldn’t you ? 

Mr. Kimpetu. Yes. 

Mr. Macinryre. I want to return to questioning about the prices 
on the west coast. According to the information you have supplied, 
you have been selling in tin cans all the while. Well, beginning in 

1956, your price was $1.79 a dozen on the packed baby foods in tin 
cans there, wasn’t it? Isn’t that accor ding to the record ¢ 

Mr. Enruicu. No, sir. 

Mr. MacIntyre. Wasn’t that the glass price of your competitors? 

Mr. Eurutcu. As I remember the glass price, it was $1.69, I think. 
But of course we are not now talking about cereals. 

Mr. MacIntyre. We are talking about the baby foods that were 
involved in this price war. 

Mr. Enrutcu. Yes, that is the canned fruits and vegetables. 

Mr. MacInryre. Isn’t it a fact that in this sale of canned baby 
foods on the west coast, Gerber, on October 11, 1957, reduced its price 
on those same baby foods to 86 cents a dozen, isn’t that a matter of 
record ? 

Mr. Eurutcu. No, I think you have the prices wrong. 

Mr. MacIntyre. Will you straighten us out on that and tell us 
what is correct ? 

Mr. Enrutcu. I will try to do it from recollection as best I can. 

And let me outline briefly what happened. One competitor on 
the west coast reduced the price of the glass-packed baby foods to 
the same price as our tin-packed baby foods. 

Mr. MacIntyre. What price was it reduced to? 

Mr. Enrutcu. Well, there were two lines, there was the strained 
line and the junior line. 
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Mr. MacIntyre. Let us talk about the strained line. 

Mr. Enrutcn. I will try to remember the price—I just can’t re- 
member it, but I can supply it if you wish. 

Now, I think on the junior line the price was $1, either $1.49 or 
$1.69 for glass, and it was reduced to about $1.16 a dozen. 

Mr. Macinryre. That was about the time that the price was re- 
duced to 86 cents a dozen on the strained foods by Gerber in October 
1957, isn’t that correct ¢ 

Mr. Enruici. Not about the same time, the reduction by Gerber 
2 as a result of the reduction by Beech-N ut and Heinz on September 

4, reducing their price of the glass-packed baby foods to the same 
price as the tin-packed baby foods, and then having to go to the De- 
partment of Justice and to the Federal Trade Commission and to 
the Department of Agriculture and to the attorney general in the State 
of California for some relief against what we considered a completely 
unwarranted price reduction, an illegal price reduction, and having 
been unable to obtain relief from any Government agency, State, or 
Federal, we then on October 11 reduced our price. The intervening 
time between September 4 and October 11 was spent in an attempt to 
get some Government agency to take cognizance of what we felt was 
an improper and illegal situation. 

Mr. M. \CINTYRE. And the cause of that was that those two competi- 
tors of vours were trying to sell their packed-glass baby foods at the 
same low prices at which you were uiling the canned baby foods? 

Mr. Euruicu. That is correct. 

Mr. Macintyre. And then on October 11 you reduced the canned 
baby food further in price ? 

Mr. Enruicy. Not further. That was our first reduction. And 
on the same day they reduced the glass price again the same amount. 

Mr. MacIntyre. To bring it down to your price ? 

Mr. Enrricu. To bring it back to where we were again. 

Mr. MacInrvre. And at that time you went to the attorney general 
of California and made a complaint that they were selling below cost 
in violation of the laws of California ? 

Mr. Enruicu. Yes. 

Mr. MacInryre. And what did you use as a basis for making that 
charge ? 

Mr. Enruicsn. Well, the basis was that we know from our own ex- 
perience in packing glass-packed baby foods that they cannot be 
packed at the price at which they were selling. 

Mr. MactInryre. In other words, the cost of doing business and the 
cost. of the ingredients—— 

Mr. Enruicu. And the very substantial cost of the glass container, 
which, as I recall it, was 30-some-odd cents a dozen—this is for the 
empty container—and then there was the case, the shipping rates, the 
freight charges, and everything else—it couldn’t be sold at that price. 

Mr. MacIntyre. At this particular time, isn’t it a fact that the 


record now shows that in northern California Gerber had already 
acquired 78.5 percent of the baby food business ? 


Mr. Enruicn. I can’t tell you the percentage, sir. 
Mr. MacIntyre. Will the officials of Gerber confirm that ? 
Mr. Kimsett. 1 ‘don’t know what the percentages are, sir. 
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Mr. MacIntyre. If you have it in your records out there, will you 
furnish it to the committee. According to our information it is 78.5 
for northern California, and approximately 73 percent for southern 
California. 

Mr. Enrutcu. Sir, may I say that in the record you will find a very 
substantial dispute as to what the various percentages were. And no 
stipulations were ever reached on it. 

Mr. MacIntyre. Well, there is certain testimony by Gerber officials 
in the depositions, I believe, on those figures. Will you give me what 
they have shown were the correct figures ? 

Mr. Euruicu. Well, Mr. MacIntyre, I don’t want to be rambunctious 
in any way, but we are talking here about oat flour. The suit that you 
are talking about involved canned fruits and vegetables. Now, I 
don’t know in what w ay it is germane to this inquiry, plus, of course, 
anything that is in that lawsuit that is of record and on file in the 
Federal court is available to you. But I don’t see where canned fruits 
and vegetables, which are not products in which you use oat flour, are 
involved here. 

Mr. Brown. Do you use oat flour in packing canned fruits and 
vegetables ? 

Mr. Enrurcu. In some of the mixed items, to a minor extent. 

Mr. Brown. We have discovered so many price differentials in this 
whole food industry, and it is in such a turmoil, that we are wondering 
where it all starts. We are wondering if part of it is price advantage 
on purchasing, or if part of it is just an arbitrary pricing method to 
retailers. 

Mr. Counsel, that is the genuine purpose of the questioning. We 
don’t want to dwell on it too long. But we are just trying to figure 
out why there are all these concentrations and mergers, and why these 
little people are going out of business. 

Mr. Euruicn. W ell, I may say to you, Mr. Chairman, we have no 
reluctance to give any information which will be helpful to the com- 
mittee, whether it be on oat flour or any other food. But we are just 
not prepared on anything but oat flour today. 

Now, I was very, very heavily involved in that litigation that we 
are talking about, ‘put I honestly and truthfully can’t remember today 
the price that was originally charged, what the first reduction went 
to, what the second reduction w ent to, and so on. Now, if I know 
that that isa subject for inquiry, I can get the records and refresh my 
recollection, and I can give you ‘those prices. But I am not prepared 
to do it now. 

Mr. Brown. I would think that if you will supply to counsel what- 
ever you determine to be of importance, we will sift it out and include 
what is germane. 

Mr. Enruicu. I would be glad to sit down with counsel are or 

informally, at any time; if he will tell me what he wants, I will 
supply it. 

Mr. Brown. We would appreciate it. 

Mr. MacIntyre. On these percentages of the national market, isn’t 
it a fact that the record already shows that Gerber has 47 percent of 
the national market on baby foods; isn’t that the percentage ? 

Mr. Kimeett. I think it is about that, sir. 
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Mr. MacInryre. And that Beech-Nut has 20, and that Heinz has 
about 15 percent, and the remainder of the market is divided between 
Clapp, Libby, and Swift; is that about correct? 

Mr. Graeme. When you say “on the record,” what record are you 
speaking of ? 

Mr. MacInryre. It is my understanding that it is in the record of 
the two cases out in California, in the depositions taken in those cases. 

Mr. Enruicn. My recollection is that the overall figure you have 
given is a little high. I may be wrong on that; but it has a major 
share of the overall baby food business in which this company is ex- 
clusively engaged, keeping in mind, of course, that with Heinz and 
Beech-Nut, for example, the baby food business is only 1 percent of 
their business. With the Gerber Co., that is the business. 

Mr. Macintyre. Now, some time ago, a representative of the com- 
mittee here called on Gerber and asked that they supply the commit- 
tee—and the chairman wrote Gerber—asking that Gerber supply the 
committee with a record of its purchases of oat flour. 

Do you recall that request and your response ? 

Mr. Kimpetti. Yes. 

Mr. MacInryre. And you have supplied a tabulation to the com- 
mittee, showing the prices that you paid, and from what concerns you 
bought oat flour. 

Do you see a reason why that shouldn’t be made a part of the record 
of these proceedings before the committee at this time? 

Mr. Enruicu. Mr. Counsel, I would like to take the same position 
on that that our predecessors on the witness stand took, Mead John- 
son. We don’t like to disclose those names with the prices. We would 
make the same offer, of course, that the committee may make any use 
of the information that it needs, that it wishes, they may use it fora 
report or for any other purpose, but we would like, if it can possibly 
be avoided, not to have those published as a part of the public record; 
I think for the same reasons Mead Johnson has already mentioned. 

Mr. MacIntyre. You are not expressing a suggestion in that re- 
gard, though, that the committee restrict itself from using and re- 
ferring to that data in the writing of its report to the House of Repre- 
sentatives, on the percentage, perhaps, of the market that you have, 
or the percentages of the oat flour purchases that you made, and 
so on? 

Mr. Enrtutcn. Well, I will say this, that I would certainly trust 
to the discretion and the good faith of the committee that they use 
the data as it appears necessary to the committee in writing ‘their 
report, but at the same time I would hope that they would try to do 
it in such a way and to such an extent as they can, without disclosing 
any information that we deem to be confidential. 

Mr. Brown. We will respect your wishes in that regard. 

Mr. Enrutcu. Thank you, sir. 

Mr. Brown. Mr. Kimbell, I am sure you have been aware, have 
you not, that in recent years there has been a price war in this oat 
flour business ? 

Mr. Krmpett. I think prices have been quite favorable. 

Mr. Brown. Have been quite favorable. 

Do you place orders on a quarterly basis? 

Mr. Kimpetu. No, sir. 
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Mr. Brown. You do not? 

Mr. Krsett. No, sir. 

Mr. Brown. Do you contract for large quantities at given times 
within the year? 

Mr. Kimpe tu. Yes, sir. 

Mr. Brown. And that may be at any time, or is there a pattern ? 

Mr. Kimpetu. Well, there is some pattern. Normally it is during 
the harvesting season. 

Mr. Brown. Well, in that season in 1957, did any oat flour buyer 
contact you voluntarily and indicate in any way that he wanted to 
get some more of your business and would offer you a favorable price? 

Mr. Kimeett. Not that I recall. 

Mr. Brown. No contact 

Mr. Kimpety. Let me explain that at that time the oat flour pur- 
chases were handled by Donald Fair, who is no longer with us, and 
who was one of my assistants at that time. 

Mr. Brown. By that time you made a large purchase from the sup- 
plier at a very favorable price. The price was, shall we say, more 
favorable, perhaps, than others we have uncovered to others of your 
competitors. 

Do you recall how that transaction occurred? You weren’t han- 
dling it, so you couldn’t ; but were you aware of it, Mr. Kimbell ? 

Mr. Krapewt. I was aware of it. 

Mr. Brown. Do you think it was a particularly good price ? 

Mr. Kimpetn. Yes. 

Mr. Brown. Was it better than you had been offered by other 
suppliers ? 

fr. Kime. Yes. 

Mr. Brown. Have you received similar favorable prices since that 
time on that same supply ¢ 

Mr. Kimeett. I don’t know, sir. 

Mr. Brown. You heard a gentleman say this afternoon that he felt 
the industry would be better off if there were more sanity and more 
stabilization in this pricing. Do youshare that view? 

Mr. Kimeett. Personally, I think so; yes. 

Mr. Brown. Do you feel that the Robinson- Patman Act, which is 
designed to prevent discriminatory pricing for the purpose of eliminat- 
ing competition, should apply in this field? 

Mr. Kipety. I don’t have any opinion on that, sir. 

Mr. Brown. I would be interested in counsel’s opinion. 

Mr. Enruicu. I think it does apply in this field. 

Mr. Brown. If it is enforced by Government agencies, you feel it 
does apply? 

Mr. Enruicu. I feel that it applies to this field of pricing as it ap- 
plies to all other fields of pricing; yes, sir. 

Mr. Brown. That is our problem, how to get more enforcement of 
these acts that are on the books, and how they need to be strengthened, 
if possible ; because you have a vital interest, don’t you, Mr. Kimbell, in 
having more than one or two suppliers in this field # 

Mr. Kimpett. Yes, sir. 

Mr. Brown. Do you feel that it would be a healthier situation if it 
stays competitive or w ere even more competitive 

Mr. Krew. Yes, sir. 
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Mr. Enruicu. If I may venture a further observation, Mr. Chair- 
man, of the opinion of the Robinson-Patman Act, with which I have 
had quite a bit to do over a period of years, I think, of course, that it 
applies to the pricing of oat flour just as it applies to the pricing of 
all other commodities, whether they be food or not food. I think the 
problem is that you come into some commodities that have great 
variations, for the cause of seasonality or other factors, which makes it 
difficult to compare, not that it is legally applicable to them, but it is 
more difficult in its application because of the nature of the com- 
modity. 

If you get a stable item and there are wide differences in price, it is 
rather easy to cope with them under the Robinson-Patman Act; but I 
can think of other seasonable items that fluctuate really badly, some- 
times in the course of a day, on what is bought and what is sold, and 
what comes in, what the supply turns out to be, what your later deal 
was, it fluctuates all over the lot. And in that type of situation it can 
be very difficult to apply the Robinson-Patman Act as a practical 

matter. 

But, legally, it is applicable to this as well as to all other sales. 

Mr. Brown. Mr. Dalmas, any questions ? 

Mr. Damas. No. 

Mr. Brown. Mr. MacIntyre? 

Mr. MacIntyre. No further questions. 

Mr. Brown. I want to thank you gentlemen very much. This 
will be a great contribution. 

The committee will stand adjourned until 2 o’clock tomorrow 
afternoon. 


(Whereupon, at 5:40 p.m., the subcommittee adjourned, to recon- 
vene at 2 p.m., Thursday, July 9, 1959.) 
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THURSDAY, JULY 9, 1959 


House or REPRESENTATIVES, 
SuscommMitte£eE No. 5 on Foop Disrrisution PRostEMs 
OF THE SeLect Commirree ‘To Conpuct a STuDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINEsS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2 p.m., in room 1304, 
House Office Building, Hon. James Roosevelt (chairman. of the sub- 
committee) presiding. 

Present : Representatives Roosevelt, Brown, and Moore. 

Also present: Bryan Haskell Jacques, staff director; Everett Mac- 
Intyre, general counsel; Jane Hicks, research analyst; and Victor P. 
Dalmas, adviser to minority members. 

Mr. Roosevett. The committee will come to order, please. 

The committee would first request that Mr. Julius Allen, of the 
Legislative Reference Service, Library of Congress, come forward, 
please, sir. 

Mr. Allen, would you be seated, sir? We have asked you to come 
before the committee. I believe you were going to compare figures 
from some data submitted to you by the committee staff and counsel 
has some questions for the record in order to have the verification we 
want to have in the record. We have secured permission from your 
chief, and as the rules require, from the chairman of the Committee 
on Administration. At this time, I am going to ask counsel whether: 
he would address the questions to you. 

Mr. Auten. Yes. 

Mr. MacIntyre. Mr. Allen, will you fully identify yourself on 
the record for the benefit of the reporter ? 


STATEMENT OF JULIUS W. ALLEN, ECONOMIC DIVISION OF LEGIS- 
LATIVE REFERENCE SERVICE, LIBRARY OF CONGRESS 


Mr. Aten. My name is Julius W. Allen, with the Economics Di- 
vision of the Legislative Reference Service, Library of Congress. 

Mr. MacIntyre. How long have you been so employed? 

Mr. Aten. Since 1941. 

Mr. MacIntyre. And your duties include the matter of making 
mathematical computations? 

Mr. Atten. Yes, when the data so require. 

Mr. MacIntyre. Now did you, on yesterday, receive from the staff 
director of the House Small Business Committee a tabulation on 
which there were quite a number of statistics? 

Mr. Auten. I did, sir. 


465 
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Mr. MacIntyre. And purporting to be a tabulation relating to oat 
flour sales? 

Mr. Aten. Yes, sir. 

Mr. MacIntyre. Will you look at it? 

Mr. Auten. Yes, sir, it deals with oat flour sales. 

Mr. MacIntyre. Consisting of four sheets in photostatic form? 

Mr. Auten. That is correct, sir. 

Mr. MacIntyre. In next to the last column there were figures en- 
titled what? 

Mr. Auten. “Realization,” sir. 

Mr. MacIntyre. Realization. And you were requested to utilize 
those figures in working out some weighted averages for each of the 
customers whose names are shown on the tabulations? 

Mr. Autien. That is correct, sir. 

Mr. MacIntyre. Did you prepare a tabulation showing such 
weighted averages? 

Mr. Atten. Yes; I prepared that. 

Mr. MacInryre. Do you have a tabulation of those weighted aver- 
ages before you? 

Mr. Auten. Yes; I have a copy of it. 

Mr. MacIntyre. Will you please explain to the committee, omit- 
ting, of course, the names of customers there, just what that shows, 
and explain how you arrived at the results shown thereon ? 

Mr. Auten. I will do my best, sir. 

The figures on this table are simple weighted averages of the reali- 
zations transactions with the eight companies that are included on 
these four sheets. They are listed in this table in accordance to the 
number of transactions—in other words, company A has 54 trans- 
actions, going down to 1 company where there is only a single trans- 
action. 

Mr. MacIntyre. Now for company A you have just merely desig- 
nated it as company A but it is actually the company whose name ap- 
pears at the top of page 2 of the tabulation. 

Mr. Atien. That is correct, sir. 

Mr. MacIntyre. And company B is the company whose name ap- 
pears at the beginning of the first page. 

Mr. Aten. No sir, company B is on the bottom of the fourth page. 
Company C is at the top of the first page. 

Mr. MacIntyre. The one whose name appears first in the tabula- 
tion. 

Mr. Atien. That is right, company C. 

Mr. MacIntyre. We want those to be recognized in that order on 
the record. Now will you proceed with your explanation? 

Mr. Auten. The computation was a simple weighted mathematical 
average which involved a mathematical procedural, I think, that can be 
explained quite simply—it involves simply multiplying the number 
of hundredweights by the realization price for each transaction, and 
then taking the sum of the products—in the case of the company C, 
involving 22 transactions, the sum, in other words, of these 22 prod- 
ucts and dividing it by the sum of the number of hundredweights that 
are involved. This gives a proper weighted arithmetic average of 
the realization figure. 

Mr. MacIntyre. And in doing that, you included all transactions 
for each of the eight companies. 





SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 467 


Mr. Auten. That is correct. 

Mr. MacIntyre. For the entire period shown on the tabulation. 

Mr. AuLeN. For the entire period, from July 1, 1957, through No- 
vember 1, 1958. In some cases, of course, the transactions were lim- 
ited to a few months within that year and a half. 

Mr. MacIntyre. Whatever they were, you took them all. 

Mr. Auten. I took the total ones for each of the eight companies 
involved. 

Mr. MacIntyre. And to the best of your knowledge and belief the 
tabulation you prepared is correct? Do you vouch for the accuracy 
of it? 

Mr. Auten. As far as I can tell, taking into account simply these 
facts that I have mentioned. 

Mr. MacIntyre. Now will you tell us about company A, the one 
with 54 transactions, what its average net realization is, as you have 
shown it ? 

Mr. Auten. The weighted average, as I computed it, came out to 
40.6 cents per hundredweight. 

Mr. MacIntyre. What about company B with 23 transactions? 

Mr. Aten. It came out to 50.7 cents. 

Mr. MacIntyre. What about company C with 22 transactions? 

Mr. Aten. 45.7 cents. 

Mr. MacIntyre. And for one company the average net realization 
is shown as 81.6 cents per hundredweight ? 

Mr. Aten. That is correct. That is for six of the eight companies. 

Mr. MacIntyre. Mr. Chairman, I move this tabulation be received 
and copied into the record minus the names of the companies, that is, 
the leading key to the names of the companies. 

Mr. Roosevett. Without objection, it is so ordered. In the mean- 
time, I would request that the witness return the copies that he has 
and the copies that are up here be collected and destroyed in order that 
we may maintain good faith with the companies concerned. 

(The tabulation 1s as follows :) 


Weighted averages of realizations on transactions with 8 companies from 
July 1, 1957, through Nov. 1, 1958 


[Taken from data on tabulation furnished by Quaker Oats Co.] 


Weighted Weighted 
Number of | average (in Number of | average (in 
transactions | terms of cents transactions | terms of cents 
per hundred- per hundred- 
weight) 


Mr. Roosevett. Thank you very much, Mr. Allen. We appreciate 
your cooperation with the committee. 

Mr. Auten. Thank you, sir. 

Mr. Roosevettr. The Chair would like to express its appreciation to 
Congressman Brown and Congressman Moore for taking over for the 
Chair in the hearings. I am afraid that I am going to ask that he do 
that again today. The chairman is a member of the House Committees 
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on Education and Labor which is in the middle of the consideration 
of the labor bill, and will have to go to that meeting very shortly. 
But 1 want to assure all of the witnesses that the Chair will read very 
carefully the testimony which was given yesterday, when he was not 
present, as he will the testimony given this afternoon. And, of 
course, he wants to express also appreciation to the witnesses who 
have helped us in bringing out the facts and making the record which 
the committee is in the process of doing. 

The committee this afternoon will first hear from Mr. M. E. Daniels, 
the chief purchasing officer of the H. J. Heinz Co., of Pittsburgh, Pa. 
Mr. Daniels, would you come for ward, sir. 

Mr. Daniels, I understand you are accompanied by two members 
of your staff. Would you care to introduce them at this time? 


STATEMENT OF M. E. DANIELS, CHIEF PURCHASING OFFICER OF 
H. J. HEINZ CO. 


Mr. Dantets. Mr. Chairman, this is Mr. P. M. Duff of the H. J. 
Heinz Co., and Mr. William Simon, our legal counsel in Washington. 

Mr. Rooseveitr. Gentlemen, we are very glad to have you here. I 
might say I believe that Mr. Duff is the chief of the law department 
of the H. J. Heinz Co. ,isthat correct, Mr. Daniels? 

Mr. Dantes. Sir? 

Mr. Roosevett. Mr. Duff is the chief of your law department of the 
H. J. Heinz Co. ? 

Mr. Danrets. Yes, sir. 

Mr. Roosrveir. We are very happy to have you with us. I believe 
you have no prepared statement to give to the committee. 

Mr. Dantets. I do not. 

Mr. Roosrveir. At this time I am going to ask that Mr. MacIntyre 
ask such questions as he may wish to direct to you. 

Mr. MacInryre. Mr. Daniels, I believe you have been identified as 
the chief purchasing officer of the H. J. Heinz Co. 

Mr. Dantets. Yes, sir. 

Mr. MacInryre. How long have you held that position ? 

Mr. Dantes. Beginning 1950. 

Mr. MacInryre. In the performance of your duties in that posi- 
tion, you are acquainted with the policies and practices of the com- 
pany in its negotiating purchases of oat flour? 

Mr. Dantets. Yes, sir. 

Mr. MacIntyre. Mr. Daniels, and also the prices that it has paid 
for oat flour? 

Mr. Dantzts. I cannot recollect them all, sir, but I am acquainted 
with the procedure. 

Mr. MacIntyre. You and Mr. Duff recall that back in 1958, about 
a year ago, the chairman of this committee and its staff director, Mr. 
Bryan Jacques, made requests of your company for pricing data on 
oat flour ? 

Mr. Dantzts. Yes, sir. 

Mr. MacIntyre. The data you supplied in response to those re- 
quests ? 

Mr. Dantzzs. Yes, sir. 
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Mr. MacIntyre. And it shows the prices you paid each of a num- 
ber of companies for oat flour over a period of time; 1957, 1958, do 
you recall ? 

Mr. Dantets. Yes, sir. 

Mr. MacIntyre. You made no purchases of oat flour except from 
these companies that are included in that data—that is the names that 
are included in that data. 

Mr. Dantets. That is right. 

Mr. MacIntyre. I would like to ask if there is any objection on 
your part to having that tabulation made a part of the record of these 
proceedings ? 

Mr. Simon. I take it you mean not including the name. We are in 
the same position, Mr. Chairman, as the other people. You merely 
called them A, B, and C. If everybody gets everybody’s data, I sup- 
pose we are all equal. But if we don’t see the other fellow’s, we 
would appreciate ours not being made public. 

Mr. Roosevett. I think that is fair. 

Mr. MacIntyre. Now I would like to ask Mr. Daniels when the 
Heinz Co. was faced with the making of the decision of whether to 
give company A or company B an order for oat flour of a specified 
quantity, and it has the opportunity of buying from one company at, 
say, 5 cents per hundredweight less than the other company, will you 
explain to the committee which of the two companies it would most 
likely be placing its order with ? 

Mr. Dantets. Assuming all other things as equal, I should think 
the lower price. 

Mr. MaclInryre. That is 5 cents per hundredweight would be 
enough to make the determination to give it to the lower priced 
company. 

Mr. Danrets. I would think so. 

Mr. MacIntyre. Now what number of companies do you have an 
opportunity—from which do you have the opportunity to buy—how 
many ? 

Mr. Dantets. I believe there are four in the East and one in the 
West, in California. 

Mr. MacIntyre. You have two fairly large companies in the East 
and two small ones. 

Mr. Durr. Four in the East. 

Mr. Dantets. Four in the East, I believe. 

Mr. MacIntyre. I believe two large ones and two small ones, mak- 
ing four in the East, and then one relatively small company on the 
west coast, is that correct ? 

Mr. Dantrts. I am not aware of the size. 

Mr. MacIntyre. You have no knowledge about the size of the 
people from whom you buy ? 

Mr. Durr. They are all sizable companies so far as we know. 

Mr. MacIntyre. What about your purchases from the company 
on the west coast? Do you use that oat flour on the west coast or is 
it shipped to you at Pittsburgh ? 

Mr. Dantets. That material is made use of on the west coast. 

Mr. MacIntyre. And the materials that you buy from the com- 
panies in the East are used in the East and Midwest? 

Mr. Dantets. In the East, I believe. 
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Mr. MacIntyre. So that it would in effect, by virtue of the appli- 
cation of freight rates, mean that you would have little or no competi- 
tion in the purchase of your materials on the west coast, and only four 
from whom you could purchase in the East. 

Mr. Dantets. I am not sure I understood the first part, sir. 

Mr. MacInryre. Will you read the first part of that question to 
the witness, Mr. Reporter ? 

(The reporter read the question.) 

Mr. Dantets. As far as I am aware, there is only one supplier on 
the west coast. 

Mr. MacIntyre. Then with respect to the purchases you make for 


use in the East, you have only about four suppliers, taking into ac- 
count freight rates. 


Mr. Dantes. Yes, sir. 

Mr. MacIntyre. Now to what use does Heinz put its oat flour pur- 
chases ? 

Mr. Dantets. I am not aware of the actual end use. 

Mr. MacIntyre. Would Mr. Duff be able to answer that question 
for the company ? 

Mr. Durr. I can say that the principal use to which we put it is in 
connection with various baby food products, some dry cereals, and 
some of the canned or strained food products. 

Mr. MacIntyre. It is used as an ingredient in baby foods. 

Mr. Durr. That is right. 

Mr. MacIntyre. Do you recall that about a month ago you sup- 
plied the committee with a statement showing what percent of the 
total ingredients in each of a number of products prepared by Heinz 
is represented by oat flour ? 

Mr. Durr. Yes, we did. 

Mr. MacIntyre. Do you see any reason why that statement should 
not be made a matter of record in this hearing ? 

Mr. Dorr. I would certainly very much prefer that it should not 
be identified with our company, very much prefer. 

Mr. Srmon. Mr. Chairman, may I make a suggestion? There are, 
I believe, six items on that list. Would it be feasible to say simply 
that it is a very substantial ingredient in one of them, in one of them 
it is a modest ingredient, and in the others it is a very minor ingred- 
ient? That would give you the products and state whether it is a 
minor or substantial ingredient, but without giving the precise per- 
centages which disclose our formula. 

Mr. MacIntyre. Mr. Chairman, it is a very good suggestion. But 
I would suggest that this statement be made a part of the commit- 
tee’s files and not a part of the public record, because it sets forth 
these percentages with considerable precision. 

Mr. Roosevetr. Without objection, such will be the order of the 
committee. 

Mr. MacIntyre. Now I would like to ask Mr. Duff if he is pre- 
pared to state that in view of the information that we have before 
us, whether it is a fact that oat flour in some products packed by 
Heinz is a substantial ingredient by volume. 

Mr. Dorr. That is correct. 

Mr. MacIntyre. And Heinz makes substantial purchases in terms 
of dollars in oat flour in the period of a year for these uses. 
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Mr. Durr. “Substantial” is a very indefinite word, Mr. MacIntyre. 
You have the record as to the actual purchases. In the overall of our 
ingredient purchases it is a very minor item. 

Mr. MacIntyre. You mean minor as to Heinz’ total business. But 
it is, in itself, a rather substantial item, would you say ? 

Mr. Durr. Well, out of my personal pocket it would be a substan- 
tial item. 

Mr. MacIntyre. It runs into a matter of several thousand 100- 
pound bags of oat flour. 

Mr. Durr. That is right. 

Mr. MacIntyre. During a period of a year. And the price on that 
is $5 or $6 a hundred or ecules 

Mr. Dorr. That is right. 

Mr. MactInryre. If Heinz, in the preparation and packing of its 
foods, should be compelled to pay up to 10 percent more than its com- 
anette for the products it uses, would you consider that Heinz would 

e put to asubstantial disadvantage? 

Mr. Durr. Mr. Counsel, will you define “substantial”? . 

Mr. Srvon. I take it, Mr. MacIntyre, that you are saying that if 
the compeny buys $200 million worth of raw materials in a year and 
it pays 10 percent extra on all of it, that would be $20 million a year, 
and $20 million is a lot of money to anybody. 

Mr. MacIntyre. Well, do you also agree that the Supreme Court 
of the United States was correct, and Justice Jackson was correct in 
what he said about the substantiality of discrimination in terms of 
Morton salt, where it was only 1 of 5,000 grocery items on the shelves 
of the grocery stores? 

Mr. Srwon. Mr. MacIntyre, I have learned a long time ago that the 
Supreme Court is always right. 

Mr. MacIntyre. So when he said that in that case, you are inclined 
to agree that perhaps he was right there. 

r. Srwon. I can only say to you that when the Supreme Court 
says it, we don’t yet have any other body we can go to, to correct it. 

Mr. MacIntyre. Do you see any reason, Mr. Duff, to distinguish 
the situation we are discussing here from what was involved as a 
situation in the salt case? 

Mr. Stwon. Mr. MacIntyre, they are completely different. In one 
case you are talking about a buyer and in the other case about a seller. 
In one caso you are talking about a seller who resells in the very same 
form in which he buys—that is, the grocer in that case was buying 
cans of Morton’s salt which he merely took out of the carton and put 
on the shelf. Here you are talking about a case where one buys a raw 
material which he prepares in a formula, and there are thousands, 
literally, of things which can happen between the time the flour is 
milled—and I would be glad to give you a few examples. 

The formula flour—I am told each of the buyers of oat flour has 
a different recipe that he asks for. And I might buy flour more 
cheaply than you do because I ask for flour with a 5 percent moisture 
content and you ask for flour with a 10 percent moisture content. I 
might have different recipes for less eggs in my flour, in my finished 
product, than you do. 

So you have a wide variety of factors that enter into the competitive 
effect of the price of one of the ingredients. And it is wholly unlike 
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the grocer who merely takes a can of salt out of the package and puts 
it on the shelf, which is what Justice Jackson was talking about. 

Mr. Roosrvett. Mr. Brown, do you have a question ? 

Mr. Brown. Right on that point—now, let us nail this one down 
while we are at it. Do you think that any of your competitors in the 
baby food field insist on better quality oat flour than you do? 

Mr. Simon. I can only say to that, Congressman Brown, that I 
know that the Heinz Co. doesn’t know what quality flour 

Mr. Brown. You think you are buying pretty good oat flour, don’t 

ou ? 
7 Mr. Sruon. We certainly do. But the oat flour that the Heinz Co. 
buys is made to its specifications, its order specifies a particular grade 
and quality of oat flour. Now, it may be, by sheer coincidence, 
somebody else has the same formula that we request. But so far as 
the Heinz Co. knows, this is an oat flour 
: oe Brown. We had testimony yesterday—were you here yester- 

ay ? 

Mr. Srwon. No, sir. 

Mr. Brown. We had testimony yesterday from a man who is in this 
milling business. He says that the difference is very negligible among 
all these accounts and he sells them all and he says that it poses no 
problem for them, they just put it in a bag and send it to them. 

Mr. Simon. I can only say to that, Congressman Brown, that the 
Heinz Co. has a very large staff of quality control people whom they 
pay a lot of money for conducting a lot of research equipment, and 
they have doctors and dietitians with test tubes and what have you, 
and they think that is all valuable work to get good quality products. 

Mr. Brown. I am sure that it is true. We had one of your com- 
petitors on the stand yesterday and he says he has laboratory equip- 
ment and insists on fine standards, too. I was just asking if you think 
anyone else has any more stringent specifications than Heinz? 

Mr. Srwon. We certainly hope not, sir. 

Mr. MacIntyre. Well, may I inquire of Mr. Duff—isn’t it a fact 
that in the Heinz Co. sales and efforts to sell prepared baby foods 
it has faced very keen and some very difficult competition on the west 
coast in the past 3 years? 

Mr. Durr. That is correct. I might say that that is not confined 
to the west coast. 

Mr. MacIntyre. And in that connection, isn’t it a fact that Heinz, 
and one of its competitors, in the sale of those baby foods in glass, 
found it necessary to lower their prices on October 11, 1957, to a very 
low level to meet the price of baby food packed in tin cans ? 

Mr. Stuon. Mr. MacIntyre, this involves a lawsuit in which I repre- 
sent the Heinz Co., and while one could technically answer your ques- 
tion “Yes,” the fact is that in both cases the competitor made the price 
reduction and Heinz reduced its price only after its competitor had 
done so to meet the competitor’s price. 

Mr. MacInryre. I thought that was in my question—to meet the 
competition you lowered the price? 

Mr. Srmon. Your question implied that both glass sellers reduced 
their price to meet somebody else’s, which is not the fact. The Heinz 
Co. reduced its price after its glass competitor had reduced its price, 
in order that Heinz might meet the glass competitor’s price. 
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Mr. MacIntyre. And in lowering that price to meet the low price, 
the price to which—the price which was made was later alleged to be 
below cost in California, was it not ? 

Mr. Moore. May I interrupt to ask a question whether or not specifi- 
cally these matters are now in litigation in any court in this country # 

Mr. Simon. They are pending in the U.S. district court in New 
York. The Heinz Co. is the plaintiff in the lawsuit and Beechnut Co. 
is the defendant in the lawsuit. We are claiming that the price re- 
ductions that Mr. MacIntyre is talking about were illegal. We are 
asking for $7 million damage. I was not unhappy with Mr. Mac- 
Intyre going into it because we are the plaintiff in the suit, and I know 
Mr. MacIntyre always looks on the plaintiff side with at least fairness. 

So we were not trying to avoid it. But it is in litigation and we 
hope to prevail, sir. 

Mr. Roosevett. I think the Chair will rule that in general we will 
try to eliminate all questions that deal directly with suits that may be 
pending in a judicial court. 

Mr. Durr. May | interrupt just a moment ? 

Mr. Roosevett. Of course, 1f you wish to submit the complaint for 
the committee’s information, we would be happy to have it. 

Mr. Simon. It is a matter of public record, Mr. Chairman. 

Mr. Roosrvetr. Yes, and perhaps the best thing to do is just request 
you make available a copy of your complaint. 

Mr. Stmon. If you want it, we will be glad to give it to you. We 
feel, as I assume you do, that the Federal judge in New York has to 
decide the case, and we ought to leave it to him to decide it. 

Mr. Moors. Mr. Chairman, with respect to that and the receipt of 
the complaint, I do not think we ought to include it in the record 
unless we have the answer that has been filed. 

Mr. Rooservetr. It will not be put in the record. It will be simply 
put before the committee. 

Let the record show that the witness is presenting to the committee 
for its perusal at this time certain material which will not be made 
a part of the record. 

Mr. MacIntyre, will you proceed ? 

Mr. MacIntyre. I have one question of Mr. Duff. Isn’t it a fact 
that the Heinz Co. finds that it is up against a rather keen competitive 
situation in the resale of baby foods which include oat flour, not only 
on the west coast, but in other parts of the country ? 

Mr. Dorr. That is correct, Mr. MacIntyre. I might say that the 
answer applies not merely to the items of baby food that include oat 
flour, but to the whole line of baby foods of which there are, in round 
figures, 100 different items. 

Mr. MacIntyre. Well, sticking to baby food for a moment, though, 
Heinz facing that competition, is relatively small compared to the size 
: some packers of baby food with which it is in competition, is that a 

act ? 

Mr. Durr. That is right. 

Mr. MacInryre. That is all, Mr. Chairman. 

Mr. Roosevetr. Mr. Brown. 

Mr. Brown. Would you say that Heinz would be at a competitive 
disadvantage if one of its competitors bought oat flour at 25 cents a 
hundred less than you people buy it ? 
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Mr. Simon. I assume your question presupposes the same quality 
oat flour, Congressman Brown. 

Mr. Brown. Yes, sir, acceptable quality. 

Mr. Srwon. Well, I think you have a difference when you say 
acceptable quality 

Mr. Brown. Do you get a higher price for your baby food than 
Gerbers do? 

Mr. Smron. Heinz does get a higher price for its baby food than 
some baby food manufacturers. 

Mr. Brown. A higher price than Gerber? 

Mr. Srwon. I would assume not. But I think the point is that some 
companies, and the Heinz Co. happens to be one of them, are willing to 
pay more for premium quality raw materials, and the Heinz Co. fre- 
quently could buy raw materials that are acceptable at lower prices 
than the prices it does pay, because it wants the finest raw materials 
possible. 

Mr. Brown. Well, let us suppose that you paid a higher price for a 

uality that was considered lower by the manufacturer. Would you 
feel you were at a competitive disadvantage ? 

Mr. Stmmon. The answer is obvious, sir. 

Mr. Brown. Yes, isn’t it? 

Mr. Srwon. Yes. 

Mr. Brown. Now, a 25-cent differential you feel would place you at 
a competitive disadvantage? 

_Mr. Smon. Well, if you are assuming the same grade quality, 
sir — 

Mr. Brown. Well, we are assuming—— 

Mr. Stmon. Or better, as you say it. 

Mr. Brown. Yes. 

Mr. Srtmon. You are at a disadvantage if it is a penny less. The 
extent of the disadvantage is of course measured by the width of it 
and 100 other factors. But nobody is at an advantage when his 
competitor buys at a lower price than he does. 

Mr. Brown. Now, you have been aware, as purchasing agent, that 
there has: been a price war going on in this oat flour field for several 
months, have you not? 

Mr. Dantets. No; I am not. 

Mr. Brown. Do you think that the price has just been rather stable 
and you bought it all at about the same price over the last 3 years, is 
that what you are trying to tell the committee ? 

Mr. Dantets. No; I am trying to answer your first question. I am 
not. aware that there has been or is a price war. 

Mr. Brown. You think the competition has been pretty hot in the 
field the last 2 or 3 years? 

Mr. Dantzts. I think it has been real active. 

Mr. Brown. But you would not call it a price war, the way some of 
the others would call it? 

Mr. Danrts. Sir? 

Mr. Brown. Some of the other witnesses have called it a price war, 
but you would not call it that ? 

a SIMON. Doesn’t that depend, sir, on whether you are a buyer or 
aseller ¢ 

Mr. Brown. Do you feel that you have bought oat flour as econom- 
ically as your competitors have bought it? 
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Mr. Dantets. I hope we have. ey 

Mr. Brown. If you have not, you would not like it, would you? 

Mr. Dantezs. I think we would like to know about it. 

Mr. Brown. Do you feel that oat flour should and perhaps does come 
under the Robinson-Patman Act of discriminatory pricing ? 

Mr. Srmon. Is that 

Mr. Brown. Anyone who can answer it. 

Mr. Simon. Well, the Robinson-Patman Act applies to commodi- 
ties sold in interstate commerce, and if oat flour, which I assume is the 
commodity, is sold in interstate commerce, the act would apply. The 
answer to your question would depend upon whether a particular 
transaction was in interstate commerce—not necessarily both of the 
transactions involved in the alleged discrimination, sir, but if it was 
one of the transactions of the seller it must be interstate commerce. It 
is the seller’s commerce that determines whether the act applies. 

Mr. Brown. I thank you for that. But there is no question in your 
mind but what this is all interstate commerce, is there ¢ 

Mr. Srmon. I think there could very well, sir, be transactions in 
oat flour by a seller who was not engaged in interstate commerce. 

Mr. Brown. It might be the exception, but as a general rule, it is 
interstate commerce. 

Mr. Stwon. My knowledge of oat flour, sir, is about 36 hours old, 
so you will forgive me if I do not go into greater detail. 

Mr. Brown. Let me ask a man who has been in the business a long 
time. Mr. Duff, do you think it is interstate commerce ? 

Mr. Dorr. Prob bly the best answer I could make to that is that 
the Heinz Co. sells its baby food in interstate commerce. 

Mr. Brown. Now, do you feel that the baby food industry and the 
oat industry and everybody else might be better off if there were a 
little more stability in this pricing situation, where a buyer could 
have confidence that he was getting as good a price as the next fellow ? 

Mr. Srmon. Isn’t that asking whether you like vigorous competition 
or just lukewarm competition or not too much competition ? 

Mr. Brown. Well, let us say it is asking whether you like price dis- 
crimination or not ? 

Mr. Srvon. I do not believe, sir, if you will forgive me, that price 
discrimination is related to stability in price. You can have insta- 
bility in price without price discrimination. 

Mr. Brown. Yes, that is right. We all know that. But if it gets 
into price discrimination, an industry can be damaged by it, can’t it? 

Mr. Stuon. That has happened before. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. Roosrvett. Mr. Daniels, in looking over the figures which you 
presented to the committee, do you recall the figures roughly—and I 
won’t mention names—but you purchased from one of the companies 
in June of 1958, approximately 600 bags and from another company 
1,200 bags. The 600 bags were delivered to Pittsburgh and so were 
the 1,200 bags. : 

The price in one instance was $4.69 and in another instance it was 
$5. In the same period, practically, on the west coast, the price for 
26 bags and 305 bags was $6.12 and $6.62, which is a considerable 
difference percentagewise as well as dollars and cents wise. 

Is this due to the lack of competition in this field 
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Mr. Danrers. I cannot answer that. I would like to have the 
record for a moment. ig 

Mr. Roosrvett. In general, just looking at it, if you would, at the 
bottom of the page you will see your purchases on the west coast for 
the months of May and June and in the same—not the east coast—the 
prices on the east coast are $5.14 roughly upward and downward a 
little bit, and on the west coast over $6 in both instances, which is a 
considerable difference, and from the point of view of the people from 
the part of the country I come from I suppose it must be reflected back 
into an increased cost. in the end product. 

And if this is the result—if there is some explanation of why there 
is this percentage of difference, I would like to know it. ; 

Mr. Simon. For the benefit of your position with your constituents, 
sir, may I say that Heinz baby food is sold on a uniform delivered 
price basis everywhere, so that even if oat flour is higher in California, 
sir, your constituents pay the same price as everybody else. 

Mr. Roosrveir. Well, I am glad to hear it. I have to come into 
your picture, then. Obviously, then, you do not make as much profit 
on your west coast business as you do one your east coast business ? 

Mr. Sron. Well, it is a matter of averaging costs, sir. 

Mr. Roosevetr. So you try to make it up in some other way? 

Mr. Sion. It is no different than you might buy on Monday at 
one price and Thursday at another price. 

Mr. Roosevetr. Yes. But not to this degree of percentage and 
change. Now, would it be a fair assumption that this is due to the 
monopoly that exists on the west coast in this item ? 

Mr. Sruon. I don’t know, sir. I am not sufficiently informed and 
I do not know that any of us are to know whether it has anything to 
do with the fact that there may be few oats grown in California and 
the California miller may have to import his raw material from the 
farm belt and therefore have higher costs. I don’t know the answer, 
sir. 

Mr. Roosevett. Well, it is a fact, though, that you only have one 
bidder for your business in that area ? 

Mr. Stmon. That is correct, sir. 

Mr. Dantets. There may be others, but we are not aware of them 
at the moment. 

Mr. Roosevent. Well, if you are not aware of them, I would judge 
they do not exist. 

Mr. Simon. This is the only source we know of, sir, and as you 
point out the fact is we pay more out there. 

Mr. Brown. Mr. Chairman, I think the record ought to show that 
you people and every other baby food manufacturer in the country 
ship oat flour from the East to the West, so it is not just a case of a 
monopoly on the west coast. 

Mr. Stmon. That is not true, sir, for the Heinz Co. 

Mr. Brown. Well, others do. We have records here of shipments 
to Oakland, Calif. from eastern mills for other baby food processors. 

Mr. Srmon. It is conceivable, Congressman Brown, that the Heinz 
Co. might ship a finished product made in Pittsburgh to the west 
coast. But the oat flour purchased in California is consumed in 


California mills, and oat flour is not shipped from Pittsburgh to 
California. 
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May I say one other thing on this matter, Congressman, that I 
think ought to be in the record. In the East—and by east of course 
we mean the eastern part of the country—it is the uniform practice 
of the Heinz Co. in buying oat flour to solicit the business of at least 
two sellers, usually three, but never less than two, and then buy from 
whichever one has the lowest price. 

Mr. Rooseverr. And in general, whichever one of you wants to 
answer this question—have you ever, in your experience, had any 
kind of outside pressure or other outside matters, except the price 
offered you for purchasing from company A, B, or C4 

Mr. Dantets. I am not sure I understand your question. 

Mr. Roosevett. I assume that what you do is put out your specifica- 
tions and take bids and you get back your bid price. 

Mr. Danrtets. That is correct. 

Mr. Rooseverr. At any time has anyone said to you or approached 
you on the basis that if you will make us an exclusive deal or buy 
quantity from us, you will get a lower price or a better price on future 
bids? 

Mr. Dantets. Not that Iam aware of sir. 

Mr. Roosrve.r. What I am asking you is if you know of any such 
conversation. 

Mr. Dantets. No, I do not know. 

Mr. Rooseveir. Any further questions? 

Mr. Brown. Mr. Duff, is there now or has there been in the last 4 
or 5 years an officer of any oat flour manufacturer from whom you 
buy who serves on the board of directors of your company # 

Mr. Durr. No. 

Mr. Roosevert. Well, Mr. Daniels, we want to thank you and Mr. 
Duff and Mr. Simon for your help to the committee, and we appreci- 
ate your being with us today. 

Mr. Brown. Before the committee proceeds with the next witness, 
I want to return to the Quaker Oats people the confidential informa- 
tion they so generously supplied us with yesterday. We have it here 
and I want to deliver it to you now, if I may. Thank you, 
Mr. Fenner. 

Now, the committee will hear from Mr. Roy Battles, if he is present. 

Mr. Battles, before we hear from you, the Chair would like the 
record to show that we have received a letter from Mr. John Grammer 
of Beech-Nut Life Savers, Inc., endorsing a doctor’s certificate con- 
cerning Mr. R. E. Robinson, the chief purchasing officer of that com- 
pany, who was to have appeared today but could not because of illness. 

Now, Mr. Battles, if you will identify yourself for the record, please. 


STATEMENT OF ROY BATTLES, ASSISTANT TO THE MASTER OF 
THE NATIONAL GRANGE 


Mr. Barriers. Mr. Chairman and gentlemen of the committee, my 
name is Roy Battles. I am assistant to the master of the National 
Grange. 

Mr. Brown. We are delighted to have you with us, sir. Do you 
have a statement for the committee ? 

Mr. Barries. Thank you, sir. I do have a statement, a rather brief 
statement. Would you like to hear it now? 
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Mr. Brown. Yes, indeed. 
Mr. Barries. Mr. Chairman and members of the committee, the 
National Grange is grateful for the opportunity of bringing before 
this committee its appraisal of one of the more difficult questions 
arising out of the revolutionary changes that have occurred in recent 
years in the food processing and distribution industry. We feel this 
committee should be commended for collecting evidence concernin 
any possible problems faced by smali business concerns in the field o 
food distribution that should be investigated. 

The position of the National Grange as it relates to the question 
before this committee can be summed up as follows: 

(a) We believe that it is in the public interest, and particularly 
in the interest of farmers, that efficient small and independent food 
processing and distribution businesses continue to occupy a prominent 
place on the American scene. __ 

(5) We are not opposed to big business in the food segment of our 
economy; as a matter of fact, we feel that it has served a useful 
function, but we are opposed to bigness when it becomes big enough 
to concentrate in the hands of a few, sufficient economic strength to 
react contrary to the public interest and to the interest of the 
American farmer. ; 

(c) It is our opinion that the maintenance of a climate in which 
efficient small business can and will continue to exist and compete 
fairly and effectively with big business in the food industry is perhaps 
our surest guarantee against possible abuses resulting from concentra- 
tion of undue amounts of economic power in the hands of a few. 

(2) Whether or not we have reached the point where action should 
be taken to prevent further accumulation of economic strength in the 
hands of the big food operators, we are unable to say. We do know, 
however— 

1. That in the case of every farm commodity, every crop, and every 
type of animal or poultry product that we know of, fewer and fewer 
firms are buying a larger and larger percentage of the total. 

2. Speaking as a representative of farmers, we must admit that 
certain advantages result from buying on a scale of “bigness” in 
today’s economic atmosphere. ‘These advantages accrue to both 
farmers and consumers. Yet, we are apprehensive relative to what this 
may mean in terms of the welfare of the producers of food and fiber 
both today and, to a greater degree, in the era ahead. 

3. It would appear to us that the concentration of buying power 
in the hands of a few, in the case of food and fiber, may well make 
it possible for the so-called big buyers to adopt buying and handling 
practices which would depress farm prices and income. It is appar- 
ent also that as economic power is concentrated, it becomes easier for 
that power to implement practices which lead to further accumulation 
of economic power, buying power in the case of our particular ref- 
ence, in the hands of the few. 

4. Finally, we feel that since no one seems to have ample informa- 
tion as to whether or not this recent tobogganing of economic strength 
in the food field is contrary to the public interest—including the 
interests of farmers—or poses a threat for the future, we urge the 
Congress to set in motion an extensive investigation into this whole 
overall area. This investigation should develop the facts about the 
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problem. It should appraise present or potential threats to consum- 
ers and farmers alike. It should point to possible remedies—if 
remedies are needed. 

It is the position of the National Grange that the Federal Trade 
Commission would be an excellent body to make such a study. It 
is equipped and should be authorized to obtain the help and coopera- 
tion of other agencies of Government, including, of course, the 
Department of Agriculture. 

We have in mind a really broad gage investigation, involving the 
status of the accumulation of economic strength in the hands of a 
few in the field of food and fiber processing, handling, and distribu- 
tion, one that would appraise insofar as is humanly possible the 
meaning of this accumulation to farmers and consumers right now 
and its possible future meaning. Certainly no agency that we know 
of is better equipped to make this sort of comprehensive study than 
the FTC. You will recall that it made a similar study in the 1930’s. 

We do not wish to imply here that there is a lack of competition 
in the food industry; in fact, the reverse is true in some segments of 
the industry—the point being that the competition is so intense that 
it is in essence forcing mergers and acquisitions—including a signifi- 
cant amount of vertcal integration. 

To conclude our statement, I do not believe that the committee 
would want me to sum up the conclusive array of evidence concernin 
the marked degree of concentration of economic strength in the f 
industry in the hands of fewer and fewer operators. 

This committee is intimately acquainted with the unprecedended 
number of store mergers and acquisitions that have taken place in the 
last few years—well acquainted with the fact that the big chains are 
obtaining a bigger and bigger share of the food market. 

The Federal Trade Commission recently reported that sales by food 
store chains from 1948 to 1958 jumped 118 percent (more than 
doubled) compared to a gain of 72 percent for all retail food stores. 

So you can see the nonchains did not gain very much, since the 
average gain was only 72 percent and the chains more than doubled. 

In 1939 there was 387,000 grocery stores. In 1954 this had been 
reduced by over 100,000 leaving something like 279,000 grocery stores. 

I shall not go into the problems of the competition for shelf space— 
although I might say here and now that I think this matter of shelf 
space is the key to the whole situation as it relates to this concentra- 
tion of economic power in the hands of few people. 

The key to the problem, or one of the main keys is shelf space. 
I shall not go into the matter of free freezer and cooler equipment, 
small packers or processors being forced to operate under trade 
names and brand names of buyers, the vertical integration of several 
segments of the food industry, the problem of heavy capital require- 
ments to be met by small businessmen, and dozens of other problems. 

I assume the committee has had ample evidence from reliable and 
capable authorities in this field. 

I would, however, like to summarize by saying: 

The six biggest U.S. dairy concerns stepped up their share of the 
total market for dairy products, in terms of dollars of sales at retail 
from 30.7 percent in 1949 to 39.1 percent in 1957. 
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That is a marked increase. This is roughly 10 percent in less than 
10 years. And we secure as farmers roughly 12 percent of our U.S. 
gross farm income from the sale of dairy products. So dairy prod- 
ucts are important to us. 

In the livestock business the 10 biggest slaughterers are handling 
about 50 percent of the total slaughter. The trends here, however, are 
not alarming in that the small packers are holding their own. 

The chainstore operators, however, are—in the case of meat— 
handling, as they are in the case of other grocery items, a larger and 
larger pecentage of the total meat sales. The National Grange dele- 
gate body assembled in annual session recently raised the question of 
whether or not the buying practices of the chainstore operators in 
the field of livestock and meat were such that they tended to depress 
farm prices. 

We attempted to answer this question and have not been able to 
pin down a solid answer as yet. I might say here that this is one of 
the reasons that we think the Federal Trade Commission ought to 
make this investigation, that it is extremely difficult for an organi- 
zation such as ours or for some agencies of Government or nongovern- 
mental agencies to really put their finger on the very vital problem 
as it relates to today’s economic picture in the field of food, our most 
basic of commodities. 

Livestock accounts for 27 percent of the total U.S. gross farm 
income. 

The committee is fully aware of the grave problem faced by broiler, 
poultry, and egg producers. Ninety percent of all broilers produced 
are produced under contract in an integrated setup. 

Poultry accounts for about 10 percent of the total U.S. gross farm 
income. 

Reliable sources in the potato industry made this statement recently 
about the question involved in this hearing: 

With these marked changes in fruit and vegetable distribution and fewer out- 
lets and more and more retailers uniting in affiliated organizations that estab- 
lished separate procurement departments to purchase larger quantities of 
potatoes and fresh fruits and vegetables at the point of production in the form 
that they desire them to be in—the producer, the broker, and the terminal 
market handlers are confronted with fewer buyers and a general weakening of 
bargaining position. 

In other words, the potato people are saying that large food re- 
tailers, and their organizations, are going directly to the producers 
or representatives of producers and that therefore the handlers, com- 
monly known as commission men, are finding themselves in a weaker 
and weaker position. They are being bypassed. 

This is true of food brokers. And as I say, this concentration of 
buying power goes directly to the farmer in many cases. 

Prominent leaders in the field of fresh vegetables, canned and frozen 
vegetables, and fruit in the same categories report the same concen- 
tration of buying power as is true in the case of other farm com- 
modities, and expressed concern over these trends. 

Now, Mr. Chairman, as farmers I don’t know where this leads us 
really. It may well be that the farmer must find ways and means 
of organizing in such a manner so that we can bring unto ourselves 
the bargaining power necessary to bargain effectively with this con- 
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centration of economic strength in the buying field—the buying power 
for the items that we have to sell. 

We would think, however, that this should not preclude the fact 
that certain other things should perhaps be made in the public interest 
to preserve the type of economic climate in which efficient small busi- 
ness in the field of food and fiber, processing and distribution, may 
continue to exist and prosper. 

We think that this continuing to prosper and to exist on the part 
of small business in the food field is not only in the public interest, 
but also it is in the interest of the welfare of the American farmer. 

Mr. Brown. Thank you, Mr. Battles. 

Mr. Barries. Thank you. 

Mr. Brown. One of our problems in this field is that so many 
people seem to have the idea that if a company is giant size, it is auto- 
matically more efficient, and provides customers with better bargains, 
Now, do you believe that ? 

Mr. Barres. I am told by people in positions of responsibility, 
both in and out of government, that this is not always the case. 
For instance, in the field of processing and distributing milk and 
dairy products—I said that the six largest handlers of dairy products 
have stepped up their volume of sales proportionately to the total 
in the last 10 years, roughly 10 years, from 1948 to 1957, from 30 
percent to almost 40 percent. I am told that these six, or at least 
some of the six big companies, are able to eliminate competition 
which is as efficient or more efficient in many cases than they are 
through many techniques. 

Mr. Brown. Well now, those dairy companies that you mentioned 
have grown largely by merger and acquisition, is that not true? 

Mr. Batrties. Right. 

Mr. Brown. And these small companies that they bought up—do 
you think as a general rule, when a big company absorbs a small com- 
pany that makes ice cream or handles milk, that the big company starts 
selling the ice cream or milk to the consumer at a cheaper price? 

Mr. Barriers. I don’t know the answer to that one. I would 
assume—I would guess that the consumer did not necessarily get a 
cheaper price. 

Mr. Brown. You don’t know of any instances, from personal 
knowledge, where the more efficient cut the price to the consumer? 

Mr. Barres. No; I donot. 

Mr. Brown. As a general rule, do they pay the farmers more 
money for their milk? 

Mr. Barries. The answer to that is: As a general rule, no. 

Mr. Brown. Well, under marketing orders they all pay the farmers 
the same price for graded milk; is that not right ? 

Mr. Barries. Under the marketing orders they pay the farmers 
the same price for all the grades of milk. 

Mr. Brown. So actually when you start analyzing it, it is not always 
true that this bigness brings on such efficiency, is it ? 

Mr. Barres. That is correct. 

Mr. Brown. I notice you refer to certain advantages which result 
from buying on a scale of bigness in today’s economic atmosphere, 
and these advantages accrue to both farmers and consumers. Now 
what are those specific advantages ? 
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Mr. Barries. Well, for instance, Mr. Chairman, in the purchasing, 
shall we say, of apples, let us assume that we have a big crop of 
apples and that some of them need to more rapidly. We can, through 
bigness, put on national—that is, the retailers can put on national 
campaigns of promotion which really help move a temporary glut 
into trade to the advantage of not only the consumer, but also the 
farmer, who might otherwise lose some of these perishable com- 
modities. 

Mr. Brown. Just on that, on apples—you are familiar with the 
cooperative buying arrangement of AG stores and IGA stores where 
the little people get together and pool their buying? 

Mr. Batries. Yes; I am. 

Mr. Brown. Do they participate in this national promotion of the 
apples? 

Mr. Barriers. Yes; they do. 

Mr. Brown. Therefore it is not just bigness that helps promote the 
apples. There are other devices for doing it. 

Mr. Barttes. Yes; specifically, in this case, the NARGUS organiza- 
tion, the National Association of Retail Grocers, often cooperates 
with sales promotion campaigns to move temporary surpluses of per- 
ishables farm commodities into consumer trade. 

Mr. Brown. So the little boys help, too? 

Mr. Barties. Yes; that is true. 

In the packaging of potatoes or apples or any of these commodities, 
quite often some of the product—we will say the smaller potatoes or 
the smaller apples as they are packaged into a package with the 
others and placed in a cellophane bag—Mr. Chairman, I think there 
are efficiencies in this process in that these good products, good except 
for size, are often moved into trade where otherwise they are picked 
over in a retail operation or they are left loose in the box or on the 
counter. By moving these into trade I am sure there are advantages 
to farmers and consumers both on that sort of thing. 

Mr. Brown. But you would not want to let the record show that 
only the biggest chain distributors and so forth can do this for the 
farmer ? 

Mr. Barriers. No; I would not. Although I would say because of 
their very bigness and because of their concentrated command of 
their advertising programs on a national scale that they might have 
some advantage in that area. 

Mr. Brown. I see. On page 5 of your statement, Mr. Battles, I 
think you got down to the real hard core of the farmer’s problem in 
the modern food industry when you say that “Perhaps our problem, 
as farmers, is to find ways and means of organizing in such a manner 
so that we can bring unto ourselves the bargaining power necessary to 
bargain effectively with the concentration of buying power, the buying 
power for the items we have to sell.” 

Now in certain fields farmers have done that, have they not? 

Mr. Barriers. They have done that well in certain fields, or reason- 
ably well. 

Mr. Brown. Would you give us some examples? 

Mr. Barties. Well, in the case of citrus crops—let us isolate it to 
the orangegrowers in California. The orangegrowers in California, 
by solid organization—and they are solidly organized with, I would 
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guess, something better than 95 percent of the production in their 
organizations—and through the use of enabling legislation of the Fed- 
eral Government known as the marketing agreement legislation, are 
able to channel into the marketplace their product on a graded, 
orderly basis, having command of the supply of California oranges 
in such a manner as to enable them to bargain effectively with the 
buyers of oranges and to channel oranges into the trade as the trade 
is able to take them at fair prices, both to producers and consumers. 

That is one. 

Mr. Brown. Let us pursue that. In other words, the orangegrow- 
— California got enabling legislation for marketing agreements, 
right? 

Mr. Batrties. That is correct. 

Mr. Brown. Then they set up an organization, the machinery. Do 
they run that themselves ? 

Mr. Barres. One point there. I am not sure that the organization 
came before the marketing agreement legislation or the legislation 
came before the orangegrowers were organized. But yes—the point 
is that they do run it themselves, entirely by themselves. 

Mr. Brown. But they do have a board of directors? 

Mr. Bartties. They have a board of directors; that is correct. 

Mr. Brown. And they have paid officers, just like the corporation ? 

Mr. Barttes. That is true—and skilled management. 

Mr. Brown. Skilled management? 

Mr. Batrties. Yes, sir. They are hired by the board of directors 
and the officers. 

Mr. Brown. Now that top level board of directors consults with 
the growers of oranges regularly, does it not? 

Mr. Batttes. It is elected by the growers of the oranges. 

Mr. Brown. Does the board of directors inform the orangegrow- 
ers about how many oranges may be needed the following year and 
so on? 

Mr. Batries. That is right. The board of directors, acting with 
the counsel of management, analyzed the whole overall marketing 
situation. 

In the case of oranges, the market outlook. And they attempt, as 
best they can, to assist the members of the organization to operate 
their business in an orderly fashion. 

Mr. Brown. Now, let us suppose that, having taken all these pre- 
cautions, the orange growers have a bumper crop, or that the demand 
for oranges drops off in a given year and they have too many oranges 
left over. What do they do with them? 

Mr. Barres. Of course, they are in a weak bargaining position 
then with the buyers and the price of oranges will be materially re- 
duced, as will the products that flow from oranges, namely, juice, mar- 
malades, dried oranges, and so forth. 

Then they grade their crop very carefully so that they attempt and 
do, in actuality, prevent the culls from forcing the price down still 
more. They are graded out and the culls, if they are not acceptable in 
consumer channels, are taken back home which is in essence an opera- 
tion to prevent the culls or the very low quality product, the surplus, 
shall we say, from setting the price of the total product. 
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Mr. Brown. Now, through that arrangement, are the orange grow- 
ers able to get a better share of the consumer's dollar than, let us say, 
the poultry producers in this country ? 

Mr. Barres. The answer to that is “yes,” I am sure. 

Mr. Brown. Now, I have used during these hearings the example, 
and have asked just about everybody who has been in any position 
to answer, has any knowledge on the situattion, why this situation 
exists. 

Ten years ago, when we consumers paid 50 cents a dozen for eggs, 
the farmer’s share of that 50 cents was 40 cents. Last year, when we 
paid 50 cents a dozen for eggs, it was only 30 cents. 

The spread for handling the eggs increased 10 cents. What are they 
doing with these eggs? They are packaging them the same way 
they were 10 years ago, are they not? 

Mr. Barres. Well, Mr. Congressman, I don’t know what all the 
factors in this picture are, but this is the picture generally that we 
have throughout all or most farm products, the picture being that the 
cost of distribution since the early 1950’s has skyrocketed materially. 

Mr. Brown. Well, has the farmer’s cost of producing the eggs sky- 
rocketed a little bit too? 

Mr. Barres. It has skyrocketed and this is part of what is known 
as the cost price squeeze. 

Mr. Brown. Now, in this case it is a little worse than a squeeze, isn’t 
it? Here is a man on the farm who has had increased cost but he is 
getting ten cents less than he did. 

Mr. Barries. We have had heavy bankruptcies in the poultry field 
this past year, as you well know, knowing more about this business 
than a great many people in the Congress. 

Mr. Brown. Well, the alarming thing to me is the bigger this indus- 
try gets, and the more efficient it gets, the more the farmer has to pay 
to stay in business. 

Mr. Batties. I think coming right to the point, Mr. Chairman, that 
the poultry farmers of this Nation—and the broiler producers and the 
egg producers are two entirely different industries as you know—but 
that both of these industries will have to organize and organize 
tightly among themselves, else they face the same sort of thing in 
a regular periodic basis in the years ahead that they have faced during 
the past year. 

Mr. Brown. Well, now, Mr. Battles, do you feel that the example of 
the orange growers of California might well be some basic pattern at 
least by which the poultrymen could solve their problems? 

Mr. Barres. Yes, sir. 

Mr. Brown. Do you feel that as a result of that there might be a 
little more pressure for efficiency on some of these handlers and dis- 
tributors of these farm products? 

Mr. Batries. Well, I don’t know the answer to that one. I assume 
that 

Mr. Brown. Well, let me state it this way, before you answer. If 
you are sitting here handling and selling eggs, and you know that if 
you have an extra cent cost, whether it is right or wrong, if you can 
just cut a penny off of what you pay the farmer for eggs, there is not 
much pressure on you to be too efficient, is there ? 
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Mr. Batries. Well, all things being equal, that is right, unless the 
competition is such that the pressure for efficiency would compensate 
for that. 

Mr. Brown. Well, now, we have had evidence before this commit- 
tee that some of these big distributors and handlers are getting so 
big that their policies just determine the policy for the whole dis- 
tribution setup. 

If they set the price of eggs at 50 cents, just about every chainstore 
in town sells eggs at 50 cents. If they set it at 49, everybody sells 
eggs at 49. Two or three of them, without collusion, maybe, just by 
virtue of shoppers going from one store to another, just determine 
that the price of eggs is 49, 50 cents, and then everybody sells them 
at that figure. 

So where is the pressure of competition in a setup like that ? 

Mr. Barries. We are getting good and sick in agriculture of being 
the residue or the end product of the process of competition whereby 
prices are forced down to the farmer, because we are the end man on 
that, as you have implied, in many, many cases. 

Mr. Brown. In other words, the competition really is at the farm 
level, not on beyond, in a lot of instances, is that correct? 

Mr. Barriers. That is right. Especially in an economic climate 
when our supply of most farm products annually, and our supply of 
farm products in total annually, for the past many years, and for 
possibly a dozen years ahead, is, and promises to be, always somewhat 
in excess of ready demand. 

Mr. Brown. And we are very fortunate that that is the case, don’t 
you think? There are a lot of countries in the world where it is 
different and they sometimes go hungry. 

Mr. Barries. This is absolutely correct. And the interest of the 
American farmer is always subordinated to the interests of the country 
as a total. 

Mr. Brown. Now, I am quite interested in your statement that you 
felt that the pattern of the orange growers in California might well 
apply to the poultry people. Why couldn’t it be applied in time, 
and if there were enough effort, to livestock and other farm 
commodities ? 

Mr. Barrties. This is an excellent question. I would like to supply 
to the committee, if I might, a map of the United States of our major 
farm commodities. You will find on this map that the broiler pro- 
ducers are concentrated in perhaps half a dozen major areas; that 
the production of all types of specialized crops—vegetables and fruits 
and one product and another are concentrated in areas. And even, 
Mr. Chairman, livestock production, by division of swine, beef, dairy, 
and sheep, as well as poultry and eggs—you will find them well 
located—I mean located in such a manner that the major producing 
areas are relatively few and are relatively concentrated. 

So it doesn’t take too much imagination to reason that producers 
in these areas could use some sort ms marketing agreement approach 


to bring about orderly marketing. And of course there is the argu- 
ment in this field that as soon as this happens, that the area of pro- 
duction would spread into other areas. 

Well, if that took place, then the marketing agreement approach 
could be spread into other areas, too. This really amounts to farmers 
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organizing on a regional commodity basis so as to acquire bargaining 

ower unto themselves in such a way as to use some sort of enabling 
egislation or enabling powers of Government, these powers only 
being used when it became apparent that the farmers could not volun- 
tarily, shall we say, handle the situation. 

Mr. Brown. Well, now, we would be delighted to have that map 
and we would appreciate it if you would submit it to the committee. 

Mr. Barttes. I will provide it to you. 

Mr. Brown. After looking it over we will determine whether we 
want to reproduce it in the printed record or just retain it in the files. 

(The material was retained in the committee anf 

Now, along that line, we always think of these marketing agreement 
approaches as regional or area propositions. But actually, they could 
be national marketing agreements with regional and area branches; 
could they not ? 

Mr. Batries. Yes; they could. 

Mr. Brown. I have heard the objection voiced that there are so 
many people involved that there would be a large administrative staff. 
But there are not as many farmers, for instance, as there are em- 
poyees of four or five of these big companies in this country; are 
there ? 

Mr. Batries. No; there are not. 

Mr. Brown. In other words, you take four or five of our biggest 
companies and they have more employees than we have farmers in 
this Nation, and they seem to administer the affairs of their com- 
panies pretty well. 
it is just a matter of organization and someone taking a lead; isn’t 
it ? 

Mr. Barries. I would say that is true. 

Mr. Brown. Now, has the National Grange tried to sell any of these 
ideas to farmers and to the Congress at all in recent years ? 

Mr. Barries. Yes; we have attempted in recent years to bring be- 
fore the Congress this sort of a general approach on a commodity-by- 
commodity basis. We have had, for the most part, I think, a recep- 
tive ear on the part of the Congress for this sort of an approach. 

We have also, along with some other farm—general farm and com- 
modity groups—carried on campaigns of education among our own 
people and farm people in general, having to do with this sort of a 
general approach. 

Now, there are some differences of opinion between farm groups 
here in Washington and around the country, as you know. But on 
this particular approach, there is not a whole lot of basic difference. 

There is some difference on how much you might or ought to use 
the power of Government to enable you to attain the goals that you 
seek. But basically, there isn’t too much difference of opinion. 

I suppose that the group that has done as much thinking about this 
as anyone in town would be our organization, the National Council 
of Farmer Cooperatives, and the National Farmers Union, and some 
of the commodity groups. 

We have had a long series of meetings and conferences attempting 
to get into shape the language and the general principles that this 
sort of an approach might take. 

Mr. Brown. I am glad to hear that. Now, when you get out of 
just the farm organizations in Washington and get down to the grass- 
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roots, talking to the man who is milking the cows and feeding the 
chickens and plowing the fields, what is the farmer’s reaction to that 
type of approach ? 

Mr. Barries. When he understands it his reaction is fine, this is a 
good thing. I think the farmer of today sometimes underestimates 
his own strength, especially if that strength could be harnessed up to 
some enabling legislation of the type we are talking about. 

And so these last many years, when he has experienced a greatly 
diminished return, when his income has been down a good bit, he is 
discouraged in many cases. There are many discouragements in the 

icture. 

. But basically, I think he feels that this is the sound approach to a 
very, very knotty problem. The problem of the farmer attempting 
to operate in one climate, and the “~ who set his prices, the prices 
he has to pay for his living and production supplies, operating in a 
somewhat different climate, a climate that might be described as 
being a protective climate, rather than one of completely free play 
of the law of supply and demand. 

Mr. Brown. I think it is one of the basic problems involved in this 
whole food picture—if a farmer were getting a fair share of the 
consumer’s food dollar, I think we would have fewer problems of big 
business bureaucracy in this field and fewer acquisitions and mergers 
and there would be fairer competition all the way along the line in 
my opinion. 

Mr. Counsel, do you have any questions? 

Mr. MacIntyre. Mr. Chairman, I do have a few questions, if I 
may. 

Mr. Battles, at about the conclusion of your prepared statement 
you made reference to techniques which you understand are used by 
some big business concerns to do injury to small but more efficient 
concerns. Do you recall that? 

I believe it was in response to a question from Congressman Brown. 

Mr. Barries. Yes. I believe we were talking about the dairy 
acquisitions. 

Mr. MacIntyre. And would those techniques include the use of 
discriminatory pricing practices? 

Mr. Barrttes. I asked our friends in the dairy world about this 
question. The answer that I received was this: That the acquisitions 
and mergers, more acquisitions and mergers having to do with the 
large dairy concern buying out efficient but smaller dairy concerns, 
perhaps serving one city, took place in this way. 

In the first place, quite often the large dairy concern had the 
money, had the capital, to buy out the smaller concern, and that the 
price offered was so attractive that the smaller owner just simply 
could not turn the deal down—that the price offered was a very at- 
tractive price and so he sold out, and the city had one less milk con- 
cern. They always mentioned this fact, that in the dairy business 

articularly the larger companies had a much better opportunity to 

urnish free the showcases for the various large supermarket stores, 
which are expensive, as you well know, and as a result had a some- 
what better advantage to acquire the trade in the supermarkets than 
the smaller operator who might have difficulty in raising the capital 
that it took to put in these refrigerated showcases. 
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Then I asked this question about discriminatory prices, and they 
said, well, some of this might take place, we are not so sure, but we 
don’t think this is as commonplace e as some people think it might be. 

Mr. MacIntyre. But the price wars are oe. in in some areas 
and subsidized by the profits recouped in other areas. 

Mr. Barries. I am sure that that is true, see some areas. 

Mr. MacIntyre. That has come to your attention ? 

Mr. Barries. In some cases, yes, it has. 

Mr. MacIntyre. Now, in your prepared statement you recom- 
mended the study of this concentration of economic power and par- 
ticularly by an agency such as the Federal Trade Commission. 

You would not exclude from that study, would you, a study of the 
causes for the concentration ? 

Mr. Barriers. No, sir; I would not. I would think that would be 
one of the chief topics of the investigation. 

Mr. MacIntyre. In other words, you would not want to see it 
limited to a study of the fact that we do have concentrated economic 
power. 

Mr. Barriers. No, sir; I would not. 

Mr. MacIntyre. You would want to know whether or not the use 
of competitive practices and particular competitive practices, have 
helped and promoted that concentration. 

Mr. Bartries. Yes, sir; I would. 

Mr. MacIntyre. You would also want to know what the conse- 
quences are that are flowing from this concentration or likely to flow 
from it. 

Mr. Barriers. Yes, sir; we would want to know these answers in 
agriculture very badly. 

Mr. MacInryre. In other words, you would not want that study 
to stop with merely showing it was built up and here it is. 

Mr. Barries. We would want it to show the consequences. 

Mr. MacInryre. In the conclusion of the report of any such study 
you would not want it to end with something in the nature of an 
epitaph for a would-be tombstone to competition’s grave? 

Mr. Barrres. If the study did not point up possible remedies and 
suggestions to the Congress and others, I would think it would fall 
far short of its potential. 

Mr. MacIntyre. In other words, you think that if a study should 
be made and dire consequences are concluded as flowing from a con- 
centration of economic power, there should be, from the proper au- 
thorities, some recommendation for remedies for improving rather 
than just writing the epitaph on the tombstone. 

Mr. Barriers. We would want that in agriculture, and I would 
think the Congress and the executive branch of the Government 
would want those recommendations of that type. 

Mr. MacInryre. If it should be the Federal Trade Commission, 
then, in your opinion, it should be recommending the legislation if it 
doesn’t already have the power to deal with the matter! 

Mr. Barres. Yes, sir. 

Mr. MacIntyre. That is all, Mr. Chairman. 

Mr. Brown. Thank you. Our good minority counsel here, Mr. 
Dalmas, submitted a few questions. 














SMALL BUSINESS PROBLEMS IN FOOD DISTRIBUTION 489 


Mr. Battles, has your organization studied the effects of Federal 
income, excise, import duties, and other forms of Federal taxes on 
the producer of farm products? 

Mr. Barriers. Let me see if I get the question. Has our organiza- 
tion studied the effects of the tariff 

Mr. Brown. Of Federal income, excise, import duties, and other 
forms of Federal taxes on the producer of farm products? 

Mr. Barries. We have not made a special study of this. Our dele- 
gate body and our staff, of course, reckoned with tax problems as they 
relate to the American farmer almost daily. To that extent, we have 
studied these tax problems. 

Mr. Brown. Mr. Dalmas asks: Is not that subject as important to 
the farmer as it is to the businessman ? 

Mr. Barries. The answer to that is yes. 

Mr. Brown. Have farmers, generally, been paying as many income 
taxes recently, in the past 5 years, as they did prior to that time? 

Mr. Barres. Farm income, net farm income, which stood at $17 
billion total in 1948, slipped back continually until a year or so ago 
when it reached a level of somewhat under the sum of $11 billion. 
This slip back has been almost steady, and therefore, to answer your 
question, the farmer has not paid anywhere near as much income 
tax in the last 2 or 3, 4 or 5 years than he did prior to that time. 

Mr. Brown. Generally speaking, do you find, Mr. Battles, that the 
farmers regret as much as anyone the share of the Federal budget that 
farm programs are costing the U.S. Government today ? 

Mr. Barties. This is an item of major concern to us, the point being 
that we are as an organization making the heaviest effort we know 
how to make to correct this situation. 

Mr. Brown. And it all points up to the fact that if the farmers 
were organized by some means, whether it be a corporate form, co- 
operative form, or a public market exchange, or some method where 
they could have more bargaining power in the marketplace, we might 
be able to avoid some of these tremendous loans, writeoffs, and so forth, 
somewhere along the line. 

Mr. Barrttes. I think we could avoid practically all of them. 

Mr. Brown. Thank you, sir. 

Any other questions ? 

Mr. Battles, we do appreciate your help and thank you very much. 
And thanks to the National Grange. 

Mr. Barres. It has been a privilege to work with you. Thank you 
very much. 

Mr. Brown. At this point there will be included in the record an 
editorial and field staff report of the Farm Journal, issue of July 1959, 
entitled “We Lost Broilers—What’s next—eggs? hogs? dairy?” 

(The editorial and field staff report referred to are as follows :) 





[Editorial and Field Staff Report of the Farm Journal, issue of July 1959] 


WE Lost BrorLERS—WHAtT’s NExt—Eaes? Hoes? Datry? 





“Not necessarily” is our answer to the question above. 

Undoubtedly there'll be more integration. Eggs are far down that 
road. As hogs get cheaper, more hogmen will be tempted by a feeding 
contract at so much a pound. More beef cattle and lambs are fed now- 
adays in big, integrated setups. There’s lively interest in cow pools. 
And for some farmers, these developments are good—not bad. 
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Does this mean the independent farmer is doomed? Well, hardly. 

From here on he will have to live with low prices much of the time. 
But if he is intelligent and can get financing for efficient size, he will 
outcompete the big hired-labor outfit anytime. Why? Because it’s his. 
He will manage better, work longer, fight harder. 

He will have to produce quality, set by the buyer. Then he will have 
to find a good market. Maybe he will find it himself. More often, he 
will do it through a tough, skillful bargaining group. 

Not all farmers will survive—and not all integrators will either. But 
the kind of farmer just described will be in business for a long time.— 
The Ep1iTors. 

A FarM JOURNAL FIELD STAFF REPORT 


Has farm integration gone berserk ? 

Farmers everywhere were beginning to wonder last week as they surveyed 
the wreckage started by December’s 14-cent broilers and continued by the lowest 
egg prices in 18 years. 

The marathon broiler bust, which now appears to be easing, is the biggest 
black eye yet to integration. And by integration here, we're referring to the 
all-out kind where someone besides the grower owns the birds and makes the 
decisions. 

The past year of rock-bottom prices has demonstrated that big flocks, feed 
efficiency, and quality product may all be to no avail when a whole industry 
produces too much. It has exploded two popular notions that have grown up 
around the broiler business—widely promoted as the ultimate in integration: 

It proved that the fewer and better managers, who were supposed to watch 
the market more closely and adjust more readily, are still no guarantee against 
overproduction. 

In fact, there are pretty good indications that they stayed in—even expanded— 
long after good, independent operators would have cut back. It was region 
against region and dealer against dealer in a deadly game of freezeout. Not 
until May—5 months after the December price low—did hatchery placements 
fall below levels of a year earlier. 

It proved that a contract for a certain price per bird or per dozen eggs is 
still no guarantee of income and security for the farmer. Your contractor might 
be out of business a year after signing. Or he might not be able to give you a 
contract you can live with the next time. 

Dozens of broiler growers, particularly in the South, found this out the 
hard way, as one feed dealer after another went broke and pulled out. Many 
a grower has been paid token amounts like $15 a thousand to keep their houses 
empty during the glut. The dealer could lose less that way. 

So many “DB’s” (displaced broilermen) switched to eggs, that a group of 
New Jersey egg producers now charge the integrators with busting the egg 
market. 

“Integration” has become such a dirty word that there has been a mad scram- 
ble this spring to fix the blame for it. Farm Journal editors have heard so 
many different groups blamed, that the charges would be humorous, except that 
each contains a grain of truth: 

“The feed dealers did it,” says one camp, “by offering more and more credit 
to keep their business growing.” 

“The co-ops were the first integrators,” answers a feedman. “They’re the 
ones who first supplied growers with chicks, feed, and all of his equipment, 
then boucht the birds from him. We had to do the same to compete.” 

“The farmers came to us for credit when prices fell and they ran out of 
cash,” says a co-op man. 

“The Government is to blame for supporting feed grains and creating the 
huge — surplus,” says an official of the American Feed Manufacturers As- 
sociation. 

“The big hatcheries push chick sales too hard with easy credit,” charges a 
small hatcheryman. 

“The processors went overboard to build up a steady stream of broilers for 
their plants,” says a big hatcheryman. And when broiler prices really hit the 
skids, broiler leaders came out with this blast: 

“The chainstores are to blame for using broilers as a loss leader and knock- 
ing the price down.” 

Try to put the finger on any one of them, and he’ll slip right out with: 
“I was forced into it—everybody else was doing it, and I had to if I wanted 
to stay in business.” And there’s a lot of truth in that, too. 
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But despite the name calling, don’t make the mistake of thinking that in- 
tegration and contract farming are washed up. They may have lost their 
glamour, but a lot of farmers don’t want to operate on any other basis. 

Ohio poll takers were surprised recently when they asked farmers with broiler 
contracts whether or not they liked them ; 90 percent said they did. 

The big debate now is how fast integration is moving into the egg business, 
How long before it breaks the hog market? Does it threaten the beef feeder 
and the small dairyman? 

Here again, Farm Journal editors found opinion on all sides of the question. 

“Maybe I’m wrong, but I don’t think egg contracting is moving fast in the 
Mid-Atlantic States,” says Pennsylvania hatcheryman Les Hubbard. 

In the South, there’s no doubt that egg integration is moving ahead at full 
steam. Chick placements for layers are up 73 percent over last year in Georgia 
where an estimated 1%, million hens are under contract. They’re up 32 percent 
in Alabama, and 41 percent in Tennessee. 

Last week, Farm Journal’s Ovid Bay revisited some of the poultrymen who 
signed up 3 years ago in one of the Midwest’s first integrated egg deals. 

“When that deal went sour,” reports Bay, “one farmer in Anderson County, 
Kans., tossed out his cages and knocked windows and doors in the walls of his 
windowless house. ; 

“But he’s staying in the egg business and is still integrated. He just sold 
all of his 1,500 hens to the local feed dealer. Now the dealer will furnish the 
feed for those same hens and pay 6 cents a dozen for the eggs he delivers.” 

Farm Journal editors turned up more plans for new supersize egg factories 
around the country. 

A group of Denver -Eusinessmen has opened the first unit of a 300,000-bird 
setup—enough capacity to supply all of Denver’s eggs. Another group of 
businessmen is trying to set up a million-hen operation in Pennsylvania. 

Does all this mean that the egg business will eventually narrow down to just 
a few colossal setups? 

“No,” says Walter Russell, Missouri’s extension poultryman. “I don’t think 
these million-hen deals will go. They don’t pay back enough on the investment. 
A man can invest money in a dozen other places that will pay more and have far 
less risk.” 

Will the chainstores produce their own eggs? 

“No,” says John R. Hertz-of the Super Market Institute. “I doubt very 
much if a retailer can be competitive very long if he ties himself to production. 
His business is to buy and sell.” 

“We're disgusted with the whole subject of integration,” says Elmer S. Roth, 
vice president of Honeggers & Co., a Midwest feed manufacturer that introduced 
“packaged” egg factories 8 years ago. 

“We've built our business by encouraging capable, independent operators to 
modernize and expand,” says Roth. “We offer them buildings, chicks, feed, and 
management help. We have never felt it our responsibility to furnish capital 
or a guaranteed market, although we've helped them get credit through local 
banks, PCA’s and FHA.” 

Adds D. W. Brooks, head of the big Cotton Producers Association Cooperative 
in Atlanta: “The independent farmer can beat the pants of a fellow who hires 
somebody else to do the work for him. His family pitches in and helps him— 
he’s the most efficient and the lowest cost farm producer of them all.” 

Will integration take over the hog business? Probably it will go quite a dis- 
tance in the South, but not in the Corn Belt. That was the consensus of mem- 
— the American Farm Managers’ meeting whom Farm Journal polled last 
week. 

In the Corn Belt, farmers have hog management know-how, they have capital, 
ani they raise much of their own feed. It’s in new areas, where farmers lack 
one or more of these, that integration thrives. 

These managers weren’t too worried about the big beef feedlots, either. They 
admit there will be more of them. But they believe the efficient individual 
feeder can compete on costs and gains. 

The same with dairy cow pools. There’ll be more, and there’s a place for 
them. But if a man is a low-cost producer, if his milk is clean, and if he can 
get a good market, pools won’t run him out. 

What can you do to stop integration, if you don’t like it? 


‘ a sign a contract,” advises one man. “That would stop it dead in its 
racks.” 
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But the U.S. Department of Agriculture’s Edward Karpoff is less positive on 
that point. “Some contracts might be a better deal than independent produc- 
tion,” he says. “Do some pencil pushing and read the fine print before you 
sign.” 

“You don’t have to integrate,” sums up J. W. Fanning, University of Georgia 
economist, “but you do have to sign up with somebody—a co-op or independent 
marketing outfit—who is able to latch onto a solid market.” 

Says Charles Shuman, president of the American Farm Bureau Federation: 
“T think broiler contracting has taught us a lot—farmers won’t go to those ex- 
tremes again. We're not happy about the whole trend, but we think the tide 
will soon swing back.” 


HOW FARMERS TRADED CONTROL FOR SECURITY 


Here’s how a North Carolina co-op manager described it to Farm Journal’s 
Jack Bickers: 

“In 1931, farmers were paying cash for feed, chicks, and supplies, but asked 
us to help sell their birds. 

“In 1937, they insisted we furnish the supplies and let them pay for them when 
we sold the birds. 

“Then in 1951, private dealers started contracting. This time they owned 
the birds, furnished feed, chicks, medicine, and marketing, and agreed to stand 
any loss. They paid growers a flat $50 per thousand. 

“Our growers asked us to do the same or they’d leave us. So we did. 

“By 1956, there were too many chickens. Prices got so low that farmers went 
for all kinds of guarantees—so much per bird, per pound—even per hour. 

“Now look who controls the business. One Georgia feed dealer grows 800,000 
birds with hired labor—pays ’em $45 a week and house. He doesn’t tell farmers 
what todo. There isn’t a farmer in the deal.” 


Mr. Brown. The committee will now stand adjourned, subject to 
the call of the Chair. 
(Whereupon, at 3:52 p.m., Thursday, July 9, 1959, the subcom- 


mittee adjourned, subject to call of the Chair.) 


Xx 





